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LOI MO PAU

S& hiru chéo c6 phan 14 tinh trang hai doanh nghiép cting sé hitu ¢6 phan cua
nhau. Hoat dong nay dugc so sanh nhu mot con dao c6 hai ludi, véi ca nhiing uu
diém va khuyén diém. Nhat Ban, Han Qudc véi muc tiéu chuyén tir nén kinh té tiéu
ding hang hoa va cong nghiép nhe sang cac nganh va mot sb qudc gia khac tirng dua
trén so hiru chéo dé phét trién nén kinh té cua ho. Tai Han Qudc, trong dau nhiing
nam 1960, sy hop tac gitra Chinh phua véi Chaebol da dong vai tro quan trong trong
viéc tang truang vé kinh té cua qudc gia nay. Tur cdng nghiép nang, hoé chat, chinh
pht Han Qudc di co su phéi hop véi nhitng nguoi dimg dau cua cac Chaebol va ngam
khuyén khich s& hiru chéo. Ciing tir sy hd tro ndy, cac Chaebol ciia Han Quéc da phat
trién thanh céac tap doan 16n manh. Tai Nhat Ban, so hitu chéo c6 truyén thong lau
doi va gan bd vai nhiéu cong ty niém yét. Trude chién tranh thé gidi, sé hitu chéo
dong vai tro then chét trong muc tiéu phat trién kinh té, khuyén khich cac doanh
nghiép tro thanh “c6 dong 6n dinh” cua nhau, diéu khién chinh séach phan chia loi
nhuan ciia doanh nghiép. Xa hon nira, s¢ hitu chéo phat trién manh trong mot mang
ludi c6 ngan hang dung gitra nham muc tiéu quan Iy khach hang va cac khoan ng. Su
nam giir cao vé ty Ié sé hiru gitra nhitng cong ty tai chinh véi nhitng cong ty phi tai
chinh 1 van d& méu chét trong quan tri doanh nghiép cua cac cong ty Nhat Ban. Qua
trinh nay kéo dai dén tan nhitng nam 1990 dudi sy khuyén khich cua chinh phit Nhat
Ban.

CAu trdc quyén so hitu trén thi truong caa cac doanh nghiép Chau A di cho
thiy nhiéu diém khac biét so véi cac qudc gia phuong tay. Vi du, tai My, Anh, ¢6 sy
can xang giira ty & s¢ hitu giita nha dau tu c4 nhan voi nha dau tu 13 to chic. Phan
cd phiéu ban ra tai nhitng quéc gia nay sé duoc mua bai cac dbi tuong da dang, nhu
nha dau tu dang quan ly doanh nghiép, cac quy huu tri cong cong, quy dau tu, cac
nha dau tu ca nhan. Ngudi thuc té huong loi tir hoat dong dau tu cua doanh nghiép
chinh 13 nguoi lao dong, cac nha dau tu ca nhan. Tai san dugc sir dung bai cac nha
dau tu t6 chirc, dugce dua vao st dung dé tao thu nhap cho nha dau tu ¢4 nhan “dén

mét mize do |6n hon nhiéu” so voi Nhat Ban va cac quc gia Chau A khac. Pidu d6



cho thay nha dau tu c4 nhan chiém mat vi tri quan trong trong thi truedng chirng khoan.
Do d6, ton tai sy can xing gitta nha dau tu ca nhan va nha dau tu t6 chic, khi ma ty
I& nha dau tu c4 nhan ndm giit ¢ phan trén thi truong ching khoan & My 1én dén
50%. Trong khi d6 & Nhat Ban, ty 1& nay chi dirng & con sé khoang 20%.*

Tuy nhién, ngay ca & nhitng quéc gia phat trién nhu vay, so hitu chéo gitra cac
doanh nghiép van tn tai. Mot nghién ctu tai 19 qudc gia phat trién? cho thay c6 31%
trong sé cac quéc gia nay ton tai va day manh hoat dong sé hiru chéo.? Trong do, s&
hitu chéo dic biét phat trién manh ¢ Y, Ptic. .. thong qua cac truong hop so hitu chéo
dién hinh cua cac tap doan ndi tiéng nhu TaTa, Allianz.*

Cung vai vai trd lich sir trong viéc vuc day nén kinh té caa mot sé qudc gia,
s& hitu chéo d tao ra nhiing hé qua twong tng ddi véi nén kinh té nodi chung. Nam
1997, khung khoang tai chinh Chau A dién ra. Su kién ndy “xdy ra rat dot ngot va
X04 sach huyén thogi vé su ting trueng than Ki cia cde nwéc Chau A va cham ngoi
cho mét dot suy thodi nang né ¢ mét sé nude . Han Quéc nam trong nhirng qudc
gia chiu anh huong manh nhat caa cudc khiing hoang nay. Nhat Ban tuy chiu tac dong
it hon nhung phai trai qua nhirg kho khan trong dai han tir chinh nén kinh té caa ho.
D3 c6 nhiéu nghién ctiru phan tich vé nguyén nhan caa cudc khang hoang nay, mot

s6 nguyén nhan c6 mai lién hé mat thiét véi so hiru chéo, trong d6 bao gdbm tinh trang

! Yasuhiro Yonezawa va Kazushiro Miyake (1998), “The structure of Japanese Stock Market”, Asia-Pacific
Financial Markets, (5), 1-12.

2 19 quéc gia nay gom: Bi, Pan Mach, Duc, Estonia, Phap, Phin Lan, Greece, Hungari, Ireland, Y,
Luxembourg, Netherland, Ha Lan, Tay Ban Nha, Thuy Si, Anh, Uc, My, Nhat Ban. Mac du cong trinh nay do
Lién minh Chau Au thyc hién chi yéu danh cho nhing nudc thuge EU, nhung van bao géom Nhat Ban trong
do.

3 Shearman & Sterling, Institutional Share Holder Services va European Corporate Governance Institute
(2007), Roportionality between Ownership and Control in EU Listed Companies: Comparative Legal study,
Brussels, tr.17.

4 Victor Dorofeenko, Larry H. P. Lang, Klaus Ritzberger va Jamsheed Shorish (2008), “Who controls Allianz
— Measuring the separation of dividend and control rights under cross-ownership among firm”, Annals of
Finance (4), tr.75-103.

S Trang thong tin dién tir Vinacorp, duong dan: http://vinacorp.vn/news/khung-hoang-chau-a-nam-1997-va-
nhung-canh-bao-doi-voi-viet-nam/ct-344590, truy cap 1an cudi ngay 14/3/2019.
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vbn 4o dan dén “bong bdng tai san” va sy phu thudc 13n nhau giita cac doanh nghiép
tao nén hiéu tng day chuyén.®

Mac du trude giai doan khung hoang nay, so hiru chéo da dugc nhin nhan va
thao g& dan, nhung cudc khing hoang tai chinh Chau A nim 1997 chinh 1a mét buéc
ngoat dé cac qudc gia c6 su quan tim day da déi véi so hitu chéo. Tir ddy, cac nghién
ctru hoc thuat vé sé hitu chéo duoc quan tdm nhiéu hon. Han Quéc bat dau thay doi
trong truyén thdng quan tri caa cac Chaebol.” Tuong tr, & Nhat Ban, so hitu chéo
duoc giam dan, giai doan sut giam manh nhat 1 ntra cudi nhitng ndm 1990. Nhat Ban
bat dau rang budc cac ngan hang phai ban di sé ¢ phan ma né va cac doanh nghiép
phi tai chinh sé hitu 13n nhau. Mt nghién ctiru tong quat cho thay ty 1& s hitu chéo &
Nhat Ban da giam tir ty 1& 61.8% vao nam 1986 xudng con 31.2% vao nam 2012.
Tuong &ng Véi didu nay, ty I “cd dong bén ngoai” — ¢6 dong ma doanh nghiép khdng
nam giit nguoc lai 6 phan cia nd — da dat mirc 65.9% vao nam 2012, va s hitu chéo,
mac di ¢6 dau hiéu phuc hdi vao nim 2017, van khong con duoc xem nhu tinh trang
pho bién tai Nhat Ban nhu giai doan trude day.

Tir thuc tién s& hitu chéo, phap luat cua cac qudc gia da c6 su quan tam diéu
chinh dbi vai sé hitu chéo, cho du ty 1& so hitu chéo tai hién tai co con 1a dang ké hay
khong.® Song song véi viéc nay, so hitu chéo ciing 1a d6i twong nghién cau chii yéu
dudi khia canh kinh té va phap ly.

Trong khi sy tac dong tiéu cuc cia sé hiru chéo dén nén kinh té, ¢én 6n dinh
x4 hoi, dén céc t6 chie, ca nhan 1a diéu di duoc minh chuang va 1am rd trén thé gidi,

thi tai Viét Nam, s¢ hitu chéo chi dugc quan tdm vao khoang nam 2008, c6 nhirng

® Hong Kong Institute of Economics va Business Strategy & The University of Hong Kong (2000), Asia
Financial Crisis: Causes and Development, Hong Kong Graphicraft Limited, Hong Kong.

7 In Jun, Peter Sheldon va Jaehoon Rhee (2010), Business group and regulatory institutions: Korea’s Chaebol,
cross-company shareholding and the East Asia crisis, Dai hoc Yeungnam, Han Quéc.

8 Gen Goto (2014), Legally “strong” shareholders of Japan, Dai hoc Tokyo University, Nhat Ban.

9 Nghién ctru cua Uy ban Lién minh Chau Au nam 2007 trén 19 quéc gia gdm Bi, Dan Mach, Puc, Estonia,
Phap, Phan Lan, Greece, Hungari, Ireland, Y, Luxembourg, Netherland, Ha Lan, Tay Ban Nha, Thuy Si, Anh,
Uc, My, Nhat Ban tai cong trinh Proportionality Between Ownership And Control in EU Listed Companies:
Comparative Legal study cho thdy phap luat cac qudc gia nay déu c6 quy dinh vé so hitu chéo mac du trén
thuc t& mutrc do 6 hitu chéo tdn tai & qudc gia do 1a rat thap.



cong trinh nghién ciru nghiém tdc khai dau vao khoang nam 2010 va dugc nhan dién
nhu 12 mot “van dé 16n trong linh vuc tai chinh”.1® Nhu vay, cling gidng nhu cic
truong hop cua Nhat Ban, Han Qudc va mot sé qudc gia khac, chi khi van dé thuc sy
de doa dén sy 6n dinh cua thi treong, sé hiru chéo méi bat dau nhan duoc quan tam
tuong ung véi mic do phuac tap caa no.

Nhu dé nhin nhén s& hitu chéo 12 mot “con dao hai ludi”, nén van dé dat ra 1a
lam thé nao dé vira phat huy tinh tich cyuc caa sé hitu chéo, vira han ché duoc nhiing
tac dong tiéu cuc do nd mang lai. Trong dinh hudng nay, luan an “Phap lugt vé s
hizu chéo cé phan ” s& phan tich va dat ra giai phap phap Iy dé han ché nhitng tiéu cuc
cua s& hiru chéo dem lai trén ba khia canh 16n, 1a bao vé nguyén tic thuc vén, bao vé
quyén loi hop phap cua c6 dong, va bao vé tinh lanh manh cua thi truong théng qua

viéc nang cao chat luong minh bach thdng tin.

0 Trang tin dién tr Ba Phép luat TP. HO6 Chi Minh, dudng dan
http://phapluattp.vn/2012042411165601p0c1014/don-mang-nhen-trong-ngan-hang.htm, truy cap lan cudi

ngay 14/03/2019.
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CHUONG 1
TONG QUAN TINH HINH NGHIEN CcUU

1.1.  Tinh hinh nghién ciu vé sé hiru chéo cé phan
1.1.1. Tinh hinh nghién ctru trong nwéc

Tai Viét Nam, trude nam 2010, khong c6 nhiéu cdng trinh nghién ciu vé s
hitu chéo. Pa sb 1a c4c bai viét trén céc tap chi chuyén nganh tai chinh. Va do giéi
han trong khudn kho mot bai b4o, nén van dé s hitu chéo chi duoc dé cap noi chung,
khong phan tich chuyén sau. Tir khoang nam 2011, do van dé vé su an toan tai chinh
Cua cac ngan hang thuong mai duoc dit ra, s¢ hitu chéo bat dau nhan duoc sy quan
tam cua cac nha nghién ciu, duoc thé hién qua céac bai viét giang day, cac chuong
trinh hoi thao, luan van thac si... Nhin chung, da s déu uu tién dé cap dén so hitu
chéo trong linh vyec tai chinh — ngén hang.

Cac cong trinh nghién ciru tidu biéu vé sd hitu chéo cu thé nhu sau:
% Mot, B&o céo kinh té vi mé nam 2012 do Uy ban Giam sét tai chinh québc gia
thuce hién ndm 2012 danh gia tinh hinh s& hitu chéo tai cac té chuc tin dung Viét Nam.

Cong trinh Ia sy thira nhan vé tinh hinh s& hitu chéo trong hoat dong ngan hang
tai Viét Nam. Cong trinh cho thay cd thé xay ra hai dang s hitu chéo: (1) Ngan hang
thuong mai s& hitu ngan hang/doanh nghiép khéac, va ngan hang/doanh nghiép khac
cling ddng thoi so hitu nguoc lai ngan hang thwong mai; (2) Ngan hang thuong mai
s& hitu ngan hang/doanh nghiép khac, khdng can sé hitu nguoc lai.
% Hai, cong trinh Pinh hwéng va gidi phdp co cdu lai hé thong ngan hang Viét
Nam giai dogn 2011 — 2015 ctia Ngan hang Nha nudc Viét Nam, xac dinh s¢ hiru
chéo 1a mét trong nhitng nguyén nhan de doa dén sy an toan caa hé thong nén kinh
té. Cong trinh khong dé cap dén van dé Iy luan vé sé hitu chéo ciing nhu nhitng giai
phép cu thé cho yéu cau diéu chinh s hitu chéo.
% Ba, quan diém cia Ngdn hang Nha meéc Viét Nam tai ky hop thi VII, Quéc
hoi Khoa X1l ngay 04/9/2014 duoc dang tai trén Trang thong tin dién tir cua Ngan



hang Nha nuéc Vit Nam™. Noi dung nay thira nhan rang sé hitu chéo ton tai ¢ hau
hét cac hé thdng tai chinh trén thé gisi véi quy mé va muc do phuc tap khac nhau,
gay ra nhiéu anh huong tiéu cuc. Véi dac thi va thuc trang tinh hinh nhu trén, van dé
s& hiru chéo cua céc t chuc tin dung Viét Nam can duoc xir ly timg buée, than trong
va bang nhiéu giai phap dong bo.

< Bbn, cdng trinh S¢ hitu chong chéo giira c4c té chure tin dung va tdp doan kinh
té tai Viét Nam: DPdnh gid va cdc khuyén nghj thé ché nam trong Chuong trinh giang
day Kinh té FulBright cta céc tac gia: Vii Thanh Ty Anh, Tran Thi Qué Giang, Pinh
Cong Khai, Nguyén bic Mau, Nguyén Xuan Thanh va D& Thién Anh Tuan. Céng
trinh khai quat cac van dé Iy luan vé so hitu chéo, nhan biét so hitu chéo, tac dong
tich cyuc va tiéu cyuc cia so hitu chéo trong linh vuc ngan hang. Cac khuyén nghi dua
ra trong bai viét dugc thé hién dudi khia canh chinh sach, khéng phai I giai phap
phap ly.

X Nam, cong trinh Ngdn hang thwong mai Viét Nam: Tir nhitng thay doi vé lugt
va chinh sach giai doan 2006-2010 @én cac s Kién tdi co cau giai doan 2011-2015
cua tac gia Nguyén Xuan Thanh cong bd nim 2016 da phan tich cac tinh hudng so
hitu chéo caa mot s6 ngan hang qua sé liéu cu thé. Bai viét cho rang chinh thiéu sot
tir khung phép 1y da tao diéu kién cho s¢ hitu chéo giita cac ngan hang thuong mai
Viét Nam hinh thanh va phat trién. Cong trinh ding lai o su liét ké va phan tich tinh
hudng cu thé, khdng danh gia va khuyén nghi vé phap Iy.

XS S&u, cong trinh Vdan dé s¢ hitu chéo va dau tw chéo trong qud trinh tdi co cdu

hé théng ngan hang tai Viét Nam cua tac gia Dinh Tuan Minh trong Ky yéu Hoi thao

11 N§i dung nay duoc dang tai tai Trang thong tin dién tir cia Ngan hang Nha nudc Viét Nam ngay 04/9/2014,
duodng dan
https://www.sbv.gov.vn/webcenter/portal/vi/menu/sm/chitiet/inbaiviet?dDocName=CNTHWEBAP0116211
764545& afrl 0op=408537260035000#%40%3F afrL.oop%3D408537260035000%26centerWidth%3D100
%2525%26dDocName%3DCNTHWEBAP0116211764545%261eftWidth%3D0%2525%26pageT emplate%
3D%252Foracle%252Fwebcenter%252Fsiteresources%252FscopedMD%252Fs8bba98ff 4chb_40b8 beee
296¢916a23ed%252Fsite Template%252Fgsreb7f299f 0d88 4514 a092 22e830e01a86%252FTemplate.jsp
X%26rightWidth%3D0%2525%26showFooter%3Dfalse%26showHeader%3Dfalse%26 _adf.ctrl-
state%3Do0os1rcao_46, truy cap lan cudi ngay 14/3/2019.
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“Ruii ro s¢ hitu chéo va dau ti chéo: thuc trang va gidi phap cho th; ruong tai chinh
¢ Viét Nam” nam 2013 d trinh bay cac ndi dung lién quan dén s¢ hitu chéo trong hé
théng ngan hang tai Viét Nam. Cong trinh tao ra mot cach nhin téng quan vé so hitu
chéo (cach hiéu s& hiru chéo, lgi ich do s& hitu chéo dem lai, tac dong cua sé hitu
chéo...), véi ddi twong nghién ciu 1a cac ngan hang thwong mai. Cac khuyén nghi
dugc dua ra dudi dang tong quét.

<> Bay, cong trinh S¢ hizu chéo va canh tranh giiza cic Ngdn hang thuwong mai
Viét Nam cua tac gia Nguyén Minh Sang va Mai Thi TrGc Linh, trén tap chi Cong
nghé Ngan hang ndm 2013. Tac gia trinh bay vé mdi lién hé gitra s¢ hiru chéo va ning
luc canh tranh cua ngan hang thuong mai Viét Nam. Mac du cong trinh hudng dén
d6i tugng 1a cac ngan hang thwong mai, nhung nhitng ndi dung ly thuyét cua cong
trinh dugc tham khao dé tim hiéu vé so hiru chéo néi chung.

% Tam, cdng trinh Nhin lai vdn dé s¢ hizu chéo tai mét sé quac gia trén thé gisi
VA mét sé gidi phdp doi véi Viét Nam cua tac gia Pao Quédc Tinh cong bé trén Tap
chi Ngan hang ndm 2013. Cong trinh da khai quat vé tinh hinh s& hitu chéo tai Buc,
Y, Nhat Ban, Han Quéc; dong thoi diém qua thuc trang s hitu chéo trong hé thong
ngan hang Viét Nam va dé xuét céc giai phap han ché tinh hinh s& hitu chéo tai Viét
Nam. Bai viét khdng phan tich vé mat ly luan cia so hitu chéo. Céc giai phap mang
tinh chinh séach, tong quat, khdng phai 1a giai phap phép ly.

% Chin, cong trinh Gidi quyét vén dé sé hitu chéo trong tdi co cdu hé théng ngan
hang cua tac gia Pham Trong Buc cong bé trén tap chi Kinh té va D bao nim 2013.
Téc gia cho thiy nhitng hé luy ma so hitu chéo tao ra cho hé théng ngan hang, bao
gom tinh trang “vbn a0”, pha v& cac quy tic vé dam bao an trong hoat dong tin dung,
tir d6 anh huong dén tinh lanh manh caa hé thong ngan hang. Tac gia dé xuat mang
tinh dinh hudéng cac giai phap ngan han va dai han dé giam nhing tac dong tiéu cuc
cua s hitu chéo. Cong trinh khong phan tich 1y luan vé sé hitu chéo.

<> Mudi, ¢ng trinh Ma trgn bong bong cua tac gia Pong Ha cong bd trén Tap
chi Tai chinh doanh nghiép nam 2012. Tac gia st dung treong hgp ctaa cac lién minh

giita ngan hang va doanh nghiép & Burc va Nhat Ban 1am bai hoc kinh nghiém dé diéu



chinh s¢ hitu chéo cua cac ngan hang thwong mai ¢ Viét Nam. Cong trinh khong khai

thac khia canh Iy luan caa so hitu chéo, khong dé cap dén noi ham cua so hiru chéo.

1.1.2. Tinh hinh nghién ciu trén thé gigi

Van dé s¢ hiru chéo nhan duoc rat nhiéu sy quan tdm cua cac nha nghién ctu
& ngoai nudc, & ca khia canh kinh té va phép ly. Mot sé cdng trinh tiéu biéu vé s
hiru chéo nhu sau:
X Mot, cong trinh Cross Share holding in Japan: A new Unified Perspective of
the Economic System'? cua tac gia Misuaki Okabe, dai hoc Keio, Shonan Fujisawa,
Nhat Ban cong bé tai Anh ndm vao nim 2002 boi Nha xuat ban Edward Elgar. Cong
trinh da cung cap mot cach nhin toan dién vé sé hitu chéo, bao gom: tiéu chi dé nhan
dién s¢ hitu chéo, céc dang ton tai cua sé hitu chéo; nhitng khia canh tich cuc, tiéu
cuc cua sé hitu chéo. Cong trinh chi yéu phan tich vé mat kinh té, khong dé cap dén
noi dung diéu chinh phap ly.
X Hai, cong trinh Proportional between Ownership and Control in Eu litsed
Companies: Comparative Legal®® cong bé vao nim 2007 duéi su phdi hop giira ba
t6 chirc: Uy ban Vién quan tri doanh nghiép caa Lién minh Chau Au, 1SS (Dich vu
t6 chirc c6 dong qudc té — Institutional Shareholder Services) va Cong ty luat da qudc
gia Shearman & Sterling cia My. Céng trinh da hoan thanh cac néi dung sau: (i)
Pénh gia duoc tinh hinh s hitu chéo cu thé cua 19 qudc gia nam trong chuong trinh
nghién ctiu theo ty 1& %; (ii) Khai quat noi dung phép luat vé diéu chinh vé so hitu
chéo cua cac qudc gia.
o Ba, cong trinh Circular Shareholdings dugc cong b6 vao thang 8 nim 2012
boi Cong ty Pau tu va Ching khoan Han Quéc.™ Cong trinh tap trung vao cac noi
dung: yéu cau, tinh can thiét vé viéc phai diéu chinh phap 1y d6i véi s¢ hitu chéo;

Nhitng mit tich cuc, tiéu cuc khi s¢ hitu chéo duoc diéu chinh bang quy dinh phap

12 T4c gia tam dich: S hitu chéo tai Nhat Ban: Quan diém méi duéi khia canh kinh té.

13 T4c gia tam dich: Ty ¢ giiza quyén so hiu va quyén kiém soét trong cac cong ty niém yét tgi Lién minh
Chau Au: So sanh vé mgt phéap y.

14 T4c gia tam dich: S¢ hétu vong tron.



luat; Céc giai phap phap 1y duoc dit ra khi diéu chinh s& hitu chéo d6i véi cac truong
hop s& hitu chéo hinh thanh méi, s hiru chéo da hinh thanh.

<> Bén, cong trinh Relationship Banking and Its Role in Corporate Governance
cua tac gia Sang —~Woo Nam?®®, dugc cong bd vao nam 2004 béi Ngan hang phat trién
Chéau A (ADB). C6ng trinh cho thay vai tro ciia Ngan hang d6i véi van dé quan tri
doanh nghiép trong céc tap doan, ham chira thdng tin vé nhitng anh hudng tiéu cuc
cua s& hitu chéo dén sy an toan tai chinh.

« Nam, c6ng trinh The Relationship of Companies and Banks as cross-
shareholding unwind — Fiscal 2002 cross — sharehodling survey!® cua tac gia Fumio
Kuroki dugc cdng bd nim 2004 tai Nhat Ban boi to chirc NLI Research Institue.’
Cong trinh c6ng bd cac noi dung sau: (i) So hitu chéo cd thé thoi phong gid tri tai san;
(i) s& hitu chéo co thé tao ra sai Iéch vé quyén biéu quyét. (iii) S¢ hitu chéo tao ra
thiéu sot trong co cau von, gay kho khan cho tai co cau doanh nghiép.

X Sau, cong trinh Cross shareholding and Initiative effects'® cua tac gia Arikawa
Yasuhiro va Kato Atsushi cong bd nam 2004 boi Vién nghién ctu Kinh té, Thuong
mai va Cong nghiép Nhat Ban (RIETI). Cong trinh phan tich ki vé cac nguyén nhan
hinh thanh s& hitu chéo, tac dong caa so hiru chéo dudi goc do kinh té lién quan dén
loi ich ciia chinh doanh nghiép do, tir d6 tao nén tang dé phan tich vé dong co ton tai
cua so htu chéo.

X Bay, cong trinh Ownership relations in the presence of cross-shareholding®®
cua tac gia Erick Dietzenbacher va Umed Temurshoev cong bé trén Tap chi Journal
of Economics, s6 95 nam 2008. Cong trinh nghién ciu s hitu chéo dudi khia canh
kinh té, bang cach tinh toan va két luan théng qua cac chi s6. Cong trinh 1a co s dé
nghién ctru vé cac tac dong tiéu cuc cua so hitu chéo, trong d6 co cac van dé vé thong

tin bat ddi xtng, quyén loi ciia c6 dong, tinh minh bach cua thong tin.

15 T4c gia tam dich: Nhiing méi quan hé ngan hang va dnh hweng cia né dén quan tri cong ty.

16 T4c gia tam dich: Mgi quan hé giiza doanh nghiép va ngan hang khi thao g s¢ hitu chéo.

17 Mgt co quan phi lgi nhuan chuyén nghién ciru va cong b cac thdng sé vé tai chinh tai Nhat Ban.
18 T4c gia tam dich: Tdc déng cua s¢ hiru chéo.

19 T4c gia tam dich: Mdi quan hé s¢ hizu khi ton tai sé hitu chéo.



> Tam, cbng trinh Does Ownership matter? The Causes and Consequence of
changing ownership structure of ownership in Janpan under the Globalization?® cua
cac tac gia Hideaki Miyajima va Keisuke Nitta cong bé nam 2014, 1a mot phan nam
trong két qua nghién cru cua Vién nghién ctu Kinh té, Thuong mai va Cong nghiép
Nhat Ban. Cong trinh cho thay s& hitu chéo tao nén hai 1ép cau tric so hitu: Cau tric
s& hiru bén trong, va ciu tric so hitu bén ngoai. Cau trdc sé hitu bén trong thdng
thuong sé 1a mdi quan hé giira ngan hang va cac cong ty phi tai chinh. Bang sy phan
tich cac sé liéu chi tiét, cong trinh da chi ra su thay doi cua ty I¢ ROAZ! ¢6 lién quan
dén ciu trlc so hitu: ty 16 ROA tang néu giam ty 18 s¢ hitu chéo, ty 16 ROA giam néu
gia tang ty I¢ s& hitu chéo.

X Chin, cong trinh “Shareholder Cross-shareholdings and their Effect on
Acquisition Decision?®” cua cac tac gia Jarrad Harford, Dirk Jenter, va Kai Li, cong
b bai Tap chi Kinh té Tai chinh (Journal of Financial Economics), s6 01 nam 2011.
Cong trinh d4 chtng minh rang, trong mdi quan hé so hitu chéo, hiéu qua hoat dong
cua doanh nghiép nay sé bi anh huong bai hiéu qua hoat dong caa doanh nghiép khac.
Mtc d6 anh hudng duoc tinh todn thdng qua ty 16 sé hitu chéo. Cac két luan vé ty 16
s& hitu chéo 1am tién dé cho quan diém vé mic do diéu chinh phap 1y ddi véi so hitu
chéo.

<> Muoi, cong trinh “Cross Shareholding and Corporate Financial Policy: The
case of Korea?” cuia c4c tac gia Daehong T. Jaang va Kyung Hee, cong bé vao thang
3/2002 bai t6 chirc ESADE Geo (Center Global Economy and Geopolitics) cua Han
Quéc. Thong qua viéc phan tich céac so liéu cu thé cua 30 truong hop s¢ hitu chéo
dién hinh, cong trinh két luan vé mdi quan hé gita so hitu chéo véi chinh séach tai

chinh caa doanh nghiép. S& hitu chéo gilp giam thiéu chi phi dai dién, nhung & khia

20 T4c gia tam dich: “Nhiing van dé cia quyén s¢ hiru? Nguyén nhan va hé qud trong viéc thay déi co cdu so
hitu ciia Nhdt Ban dudi béi canh toan cdu hod”.

21| chir viét tat cua Return on Total Asset, chi vé ty suat sinh loi trén tong tai san. Chi tiéu ROA thé hign
tinh hiéu qua caa qué trinh t6 chirc, quan ly hoat dong san xuat kinh doanh cuia doanh nghiép. Két qua chi tiéu
cho biét binh quan cir mot ddng tai san dugc sir dung trong qué trinh san xuat kinh doanh thi tao ra dugc bao
nhiéu dong loi nhuan.

22 T4c gia tam dich: Anh hwong cua sé hitu chéo dén quyét dinh mua lgi.

23 T4c gia tam dich: So hizu chéo va chinh sach tai chinh doanh nghiép: Truong hop cia Han Quadc.
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canh khac lam ting chi phi dai dién vi n6 1am ting mtc do quyén luc cua cb dong

nam quyeén kiém soat.

1.1.3. Danh gia chung tinh hinh nghién ctru
1.1.3.1.  Vé viéc nghién cizu ngi ham cua sé hiu chéo
% Nhing van d@é da dwoc 1am rd va tac gid tiép tuc ké thira

Cac cong trinh da s6 déu chung quan diém vé sé hitu chéo: (i) S¢ hitu chéo l1a
tinh trang hai hoac nhiéu doanh nghiép s¢ hitu 1an nhau; (i) Viéc x4c dinh tinh trang
s¢ hitu chéo dua trén ti€u chi duong di ciia dong tién, khong dya trén linh vuc, nganh
nghé hoat dong cua doanh nghiép; (iii) s¢ hitu chéo khong chi 1a hoat dong cia riéng
hai doanh nghiép. Mang lu6i so hitu chéo c6 thé co su tham gia ciia nhiéu doanh
nghiép, theo nhiéu mé hinh khac nhau. V& mat Iy thuyét, s6 luong cac doanh nghiép
tham gia la khong gidi han. Sy tham gia cta cac doanh nghiép cang nhiéu, mic do
phuc tap cang 1on.
% Nhing van dé tac gid tiép tuc gidi quyét

Tai Viét Nam van con mot quan diém khac vé so hitu chéo, trong d6 c6 quan
diém s& hiru da nganh ciing 13 s& hitu chéo. Diéu nay di nguoc lai véi cach hiéu chung
vé s hitu chéo trén thé gigi. Vi vay, luan an s& thong nhat noi ham cua thuat ngir “so
hiru chéo”.
1.1.3.2.  Vé diéu chinh phap ly déi véi sé hiru chéo
% Nhang van dé da dwoc 1am rd va tac gid tiép tuc ké thira

Cac cong trinh ngoai nude thuong tap trung nghién cau s¢ hiru chéo dudi goc
d6 phap li da tap trung ¢ cac ndi dung cu thé: (i) phap luat cé diéu chinh s& hitu chéo
khong, (ii) Mtic 6 diéu chinh nhu thé nao. Nhitng ndi dung nay dugc tham khao dé
1am co s hoc hoi kinh nghiém diéu chinh phép ly vé s hitu chéo tai Viét Nam.
< Nhing van dé ludgn an tiép tuc gidi quyét

Tai Viét Nam, cd rat it cdng trinh nghién cttu chuy@n sau vé van dé diéu chinh
phap 1y dbi vai sé hitu chéo. Néu cd, nhitng cong trinh nay lai chi tap trung dén hoat
dong so hitu chéo trong linh vuc ngan hang. Luan an tiép tuc nghién ctu vé van dé

diéu chinh phap 1y d6i véi sé hitu chéo cb phan dbi véi cac doanh nghiép noi chung
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tai Viét Nam theo tidu chi: (i) khdng triét tiéu mat tich cuc cua sé hitu chéo, (i) kiém

soat dé han ché nhiing tac dong tiéu cuc cua so hitu chéo.

1.2.  Co sé li thuyét nghién ciru
1.2.1. Ly thuyét vé quyén sé hitu
1.2.1.1.  Nai dung ly thuyét vé quyén sé hiru

Ly thuyét vé quyén so hitu thuc chat 1a ly thuyét caa nhiéu tac gia vé quyén so
hitu, duoc ra doi trudc tién boi J. Locke (1632 — 1704). Trong tac pham “Khao lugn
thiz hai vé chinh quyén”, 6ng cho riang con ngudi ¢ cac quyén ty nhién gom: quyén
tu do, quyén binh ding va quyén tu hiru. Nha nuée ra doi, quan trong nhat 1a phai
bao vé duoc quyén so hitu tai san cua con nguoi. Va chinh quyén so hitu mai la quyén
co ban nhét ciia con ngudi. Con ngudi c6 quyén so hitu ngay tir khi dwoc sinh ra, doi
véi nhitng san vat ma ty nhién ban phat. Khdng ai ¢ bat ki mot quyén luc riéng biét
nao dé chiém gitr thanh tai san riéng caa minh trir khi con nguoi sir dung sire lao dong
ctia minh. Chinh lao dong 1am nén quyeén sé hitu ca nhan cho con ngudi, tach no ra
khoi quyén s¢ hitu chung. Tuy nhién, mot ngudi chi c6 thé c¢6 dugc quyén chiém gii
cho riéng minh néu hanh dong chiém giir nay khéng gay thiét hai hay xam pham dén
phan sé hitu vén thudc vé ngudi khéac.?*

Sau d6, cac tAc gia Grossman, Hart va Moore d3 phat trién ly thuyét vé quyén so
hitu trén thanh hai khai niém co ban, d6 1a: Hop dong khdng hoan chinh (contract
incompletess) va Quyén dinh doat cudi cung (residual rights). Kinh té hoc cho ring,
chinh ban than stc lao dong 14 ngudn gbc tao ra gia tri thang du, nhung nguoi huong
gia tri d6 lai khéng phai 1a nhitng ngudi cong nhan, diéu d6 cho thay ho bi boc Iot.
Vén dé nay c6 ngudn géc tir tinh hop dong caia quan hé kinh té, gitra hai bén chu thé
c6 vi tri hoan toan khéac nhau: Mot bén nam gitr phuong tién san xuat co ban kho thay
thé, va bén con lai nam céc yéu té san xuat dé dang dé thay thé. Bén nao yéu thé s&

14 bén c6 kha nang bi boc 16t.

24 Nguy@n Thi Thanh Huyén (2012), “Quan niém cua J. Locke v& quyén s& hitu trong tac pham Khao luan tha
hai vé chinh quyén”, Tap chi Khoa hoc PHOGHN, Khoa hoc X& héi va Nhdn van, Ha Noi.
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Thuce té, hop dong giira cac bén khong bao gio 1a du vi n6 khdng thé nao tién liéu
duoc tat ca cac tinh hudng xay ra trong twong lai, nén ngudi 6 quyén so hitu 1a nguoi
c6 quyén lyc tuyét ddi vai nhitng tinh hudéng khéng duoc thé hién ré trong hop dong.
Va do d6, ban than nguoi s& hitu ludn mudn tai san caa minh sinh loi nhiéu hon, dat
nhiéu gia tri thang du hon. Cau tric so hitu téi vu nhat 1a cha so hitu tai san phai
chuyén giao it nhat mot phan quyén s hiru tai san vat chat caa minh vao tay nhiing
ngudi ¢6 kha nang kiém soat nhirng thong tin co tinh thiét yéu ddi vai hiéu qua st
dung tai san do.

Ly thuyét vé quyén so hitu 12 nén tang phap 1y co ban. Hién Phap 2013 quy dinh
13 “Moi ngueoi c6 quyén so hizu vé thu nhdp hop phap, cua cdi dé danh, nha ¢, au lidu
sinh hoat, t liéu san xudt, phan vén gop trong doanh nghiép hodc trong céc té chic
kinh té khac”.2° Nguyén tic nay duoc tuan tha trong hé thdng cac vin ban phap luat
hién hanh, duoc huéng dan cu thé tai Bo luat Dan su: “Quyén s¢ hizu bao gom quyén
chiém hitu, quyén si dung va quyén dinh doat tai san cua chi sé hitu theo quy dinh
cua lugt”? va “khong ai c6 thé bj han ché, bi tede doat trai lugt quyén sé hizu, quyen

khdc doi véi tai san.”?

1.2.1.2.  Vdn dung ly thuyét vé quyén sé hizu vao viéc nghién cizu sé hiru chéo

Mot, van dung hai khai niém “Hop dong khéng hoan chinh” va “Quyén dinh doat
cudi cling” 1am co s& nén tang dé Iy giai vé dong co cua sé hitu chéo. Khi cac doanh
nghiép sé hiru chéo 1an nhau dan dén hé qua 1a hoat dong cua doanh nghiép nay s&
anh huong dén tinh hiéu qua ddi véi hoat dong cua doanh nghiép con lai. Co ché nay
dan dén viéc cac doanh nghiép trong mang luéi sé hitu chéo sé& cé nhiing lgi ich tdi
vu khi giao dich véi nhau, hon 14 giao dich véi nhitng doanh nghiép khdng nam cuing
mang ludi.

Hai, van dung ly thuyét vé& quyén s hitu dé ly giai vé Ii do vi sao s& hitu chéo lai

1a d6i twong diéu chinh cua phap luat. Vé mat Iy luan, doanh nghiép c6 quyén so hitu

25 Khoan 1, Biéu 32, Hién phap nuéc CHXHCN Viét Nam nam 2013.
26 Pidu 158, Bo luat dan su 2015.
27 Khoan 1, Diéu 163, Bo luat dan sy 2015.
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d6i voi tai san cua minh. T quyén sé hitu nay, doanh nghiép c6 toan quyén st dung
ngudn vén dé thuc hién cac hoat dong dau tu. Tuy nhién, néu hoat dong dau tu nay
tao ra mdi nguy hiém, de doa quyén sé hitu caa cac chu thé khac trong xa hoi thi phap
luat bat budc phai diéu chinh dé tao ra tinh can bang, ciing 13 muc dich dé bao vé

quyén s& hitu cua cac chu thé trong xa hoi.

1.2.2. Ly thuyét vé chi phi giao dich
1.2.2.1.  Ngi dung ly thuyét vé chi phi giao dich

Nguoi mé duong cho Iy thuyét vé chi phi giao dich 1a Ronald Coase, phat trién
trong bai viét The Nature of Firm trén Tap chi Economia nim 1937. Ronald Coase
cho rang, trong qua trinh dat dén su can bang giita cung va cau, sé& phat sinh thém
mét loai chi phi goi 1a chi phi giao dich. V& co ban, day 1a chi phi phat sinh tir su
tuong tac giita hanh vi co hoi, kha nang con ngudi han ché trong méi truong bat dinh
va diéu kién thong tin khdng can xing. Chi phi nay gia tang khi ¢ hanh vi lira doi.
Chi phi nay dugc phan thanh cac loai co ban sau: (i) chi phi tim kiém va chi phi thong
tin; (ii) chi phi thuong thao va ra quyét dinh; (iii) chi phi theo ddi, kiém tra va chi phi
khic phuc hau qua. Trén co sé ly thuyét caa Ronald Coase, tac gia O. Williamson da
khai thac sau hon. Ong cho rang céc giao dich déu cd tinh dac tha vé tinh duy Ii han
ché va hanh vi co hoi®®,
1.2.2.2.  Van dung Iy thuyét vé chi phi giao dich vao nghién cizu sé hizu chéo

Ly thuyét vé chi phi giao dich c6 ¥ nghia van dung nhiéu nhét tai Chuong 2

cua Ludn &n, trong viéc giai thich vé dong co ton tai cua so hiru chéo ciing nhu khia
canh tich cuc cia so hitu chéo. Cac doanh nghiép tham gia s hitu chéo c6 thé tranh
dugc nhitng rai ro tur viéc phat sinh chi phi giao dich do: (i) c6 dugc thong tin dang
tin cay, khéng phai tra nhiéu chi phi cho cong tac diéu tra, tim hiéu vé tinh hinh cua
d6i tac; (ii) giam chi phi khac phuc hau qua; (iii) tan dung duoc hiéu biét cua cac

doanh nghiép trong mang luéi dbi vai bén thir ba.

28 Nguy&n Dén Phude (dich) (2010), Kinh té hoc Doanh nghiép, Nxb. Tri Thuc, Ha Noi.
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Ly thuyét vé chi phi giao dich s& duoc tiép duc van dung trong Chuong 5 dé

phan tich vé anh huang cua sé hitu chéo dén chat lugng minh bach théng tin.

1.2.3. Ly thuyét vé ay quyén — dai dién
1.2.3.1.  Nai dung ly thuyét vé iy quyén — dgi dién

Ly thuyét vé ngudi uy quyén — ngudi dai dién vé co ban do M. Jensen va W.
Meckling phat trién vao ndam 1976 trén co s tiép ndi nhiing cong trinh trudc do. Ly
thuyét nay néi vé méi quan hé hop dong gitra ngudi uy quyén va nguoi dai dién.
Nguoi dai dién thay mit cho ngudi uy quyén thuc hién nhitng céng viéc xéac dinh va
duogc giao quyén quyét dinh nhitng van dé nhat dinh. Cac quan hé ngudoi uy quyén —
nguoi dai dién dat ra nhitng van dé khi thong tin khong hoan hao (nguoi ta khéng cé
toan bo thong tin chinh xac), khong dbi xang (mot bén biét nhiéu thong tin hon bén
con lai), tir @6 hanh vi co hoi xuat hién.

Ly thuyét vé dai dién, uy quyén ciing duoc thé hién twong ddi rd rang trong
cac van ban phap luat caa Viét Nam, dién hinh 1a cac quy dinh vé dai dién theo ay
quyén trong Bo luat dan su 2015. Quyén dai dién dugc xé&c 1ap theo uy quyén gitta
ngudi duge dai dién va ngudi dai dién,? cac giao dich do ngudi dai dién xac lap, thuc
hién véi nguoi tha ba phii hop voi pham vi dai dién 1am phéat sinh quyén, nghia vu
d6i voi ngudi duge dai dién; truong hop nguoi dai dién biét hoic phai biét viéc xac
lap hanh vi dai dién 1a do bi nham Ian, bi lira ddi, bi de doa, cudng ép ma van xac lap,
thuc hién hanh vi thi khéng 1am phat sinh quyén, nghia vu ddi véi ngudi dugc dai
dién, trir truong hop nguoi duoc dai dién biét hodc phai biét vé viéc nay ma khong
phan d4i.3° Cac quy dinh vé quyén cua c6 déng, nghia vu cia ngudi quan ly trong
Luat Doanh nghiép 2014 vé ban chat ciing 1a qua trinh van dung ly thuyét vé ay
quyén, dai dién trong qué trinh lap phap .3

29 pidu 135, Bo luat Dan su 2015.
30 piéu 139, Bo luat Dan sy 2015.
31/ du Piéu 114, Diéu 149 Luat Doanh nghiép 2014.
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1.2.3.2.  Van dung Iy thuyét vé iy quyén — dgi dién vao nghién cizu s¢ hizu chéo

Ly thuyét uy quyén — dai dién duoc van dung nhiéu nhat tai Chuong 2 va
Chuong 4 ctia Luan an, sir dung dé ly giai vé dong co ton tai s& hitu chéo giira cac
doanh nghiép. C6 nhiéu co ché dugc 4p dung dé han ché tinh trang bat dong thuan
gitta nguoi dai dién va nguoi so hitu, nhu tra thi lao, tra loi ich dwa trén két qua cong
viéc, chia sé lgi nhuan, ap dung cac hinh thirc theo ddi dé thuong, phat... nhung cac
doanh nghiép van duy tri cac quan hé s hitu chéo va xem nhu day 1a mot phuong
thize dé 1am giam chi phi dai dién, dac biét la trong nhitng nam 60 dén thap ky 70,
dién hinh Ia tai Nhat Ban.32 Nhitng c6 dong dai han (c6 dong 6n dinh) chinh 1a nhitng
ngudi Kiém soat ban diéu hanh caa doanh nghiép, dam bao rang khéng cé su sai léch
vé miat loi ich. So hitu chéo tao ra sy giam sat hoat dong, quan 1y 13n nhau, lién quan
qua lai giira cac doanh nghiép véi nhau, tir 6 c6 thé tranh duoc cac quyét dinh dau
tu thiéu can than, khdng hiéu qua caa mot doanh nghiép.® Mat khac, Chuong 4 cua
Luan an chi ra rang s hitu chéo s& tao ra kha niang xam pham quyén cua c6 dong va

phap lut can quan tdm diéu chinh van dé nay.

1.2.4. Ly thuyét thi trudong hiéu qua
1.2.4.1.  Nai dung ly thuyét thi trwong hiéu qud

Khai niém thi trudng hiéu qua lan dau tién xuat hién trong cac cong trinh cua
Louis Bachelier, mot nha toan hoc ngudi Phép. Qua nhiéu lan ké thira, ly thuyét nay
dugc phat trién boi Fama, thé hién trong luan an tién si cua 6ng tai Pai hoc Chicago
vao nam 1965. Thi truong hiéu qua dugc xay dung trén gia dinh rang, cac nha dau tu
ra quyét dinh mua ban ching khoan dua trén viéc xac dinh gia tri duoc ude luong
bang tinh hop 1y. Theo cach do, gia chirng khoan sé phan anh chinh xac tat ca va ngay

lap tirc d6i voi moi thng tin lién quan.

32 Nguyén Hoang (2008), “S& hitu chéo ¢d phan trén thi truong chirng khoan Nhat Ban”, Ching khoan Viét
Nam (7), tr.87 — 89.

33 Nobuyuki Isagawa (2006), Mutual Shareholding and Unwinding of Mutual Shareholding as Stockpile for
Business Recovery, Pai hoc Kobe, Japan.
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1.2.4.2.  Van dung ly thuyét thi trieong hiéu qud vao nghién cizu sé hiru chéo

Ly thuyét nay duoc van dung chu yéu tai Chwong 2 va Chwong 3 ctia Luan an.
Dudi su dan xép cua so hitu chéo, cac doanh nghiép s& trao ddi phan vén cho nhau.
Viéc hai doanh nghiép phat hanh vén cho nhau cé thé s& chi tao nén mét giao dich
trén chiing tir. Thong qua so hitu chéo, von cia mdi doanh nghiép duoc ting cao,
nhung trén thyuc té lai khéng c6 ngudn tién nao dwgc thém vao, tic 13 tai san cua
doanh nghiép khong dugc tang 1én trong dwong voi von, ddng nghia véi viéc so hitu
chéo co thé khong 1am ting gia tri tai san caa doanh nghiép. Do d6, phap luat can c6
sur diéu chinh vé van dé nay dé dam bao tinh chan thuc trong ngudn vén cua doanh

nghiép.

1.2.5. Ly thuyét vé thong tin bat can xing
1.2.5.1.  Nai dung ly thuyét vé thong tin bdt can xz#ng

G.A. Akerlof 1a nguoi dau tién gioi thiéu vé ly thuyét théng tin bat can xang vao
nhitng nam 1970. Thong tin bat can xting xay ra khi mot bén giao dich c6 it thong tin
hon bén ddi tac. Diéu ndy khién cho bén c6 it thong tin hon c¢é nhiing quyét dinh
khong chinh xac khi thyc hién giao dich, déng thoi bén ¢ nhidu thong tin hon cling
s& ¢6 nhitng hanh vi gay bét loi cho bén kia. Hai hé qua phd bién nhat do thong tin
bat can ximg gay ra 1a lya chon bt loi va tdm 1y ¥ lai. Tiép tuc phét trién ly thuyét
cua G.A. Akerlof, tac gia Michael Spence da nghién ctru trén thi truong lao dong vao
nam 1973. Co ché sang loc cua Stiglitz nam 1975 ciing 1a 1y thuyét phat trién tir ly
thuyét cia M. Spence.

1.2.5.2.  Vdn dung ly thuyét vé thong tin bdt can xi#ng vao nghién cizu sé hiu
chéo

Ly thuyét vé thdng tin bat can xtmg duoc sir dung chu yéu tai Chuong 2 va

Chuong 5 cta Luan an. Trén thuc té, dé giam thiéu nhiing anh huong caa thong tin

bit can xtng, trong mot mang ludi so hitu chéo trén thyc té, s& co mot doanh nghiép
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cbt 16i nam & vj tri trung tdm.3* Doanh nghiép trung tim nay thuc hién hoat dong diéu
tiét nguon vdn giira cac doanh nghiép. Cac doanh nghiép vé tinh nay c6 thé thuc hién
hoac khong thuc hién hoat dong sé hiru chéo. Phap luat can c6 sy diéu chinh dé dam

bao tinh chan thuc cua théng tin cong bé lién quan dén cac mdi quan hé nay.

1.3.  Cau héi nghién ciu, gia thuyét nghién ciu

Cau héi nghién cieu téng quat: Phap luat nén diéu chinh sé hitu chéo nhu
thé nao nham han ché nhiing tac dong tiéu cuc cua s hitu chéo?

Tur cau hoi nghién ciu tong quat, luan &n co cac cau hoi nghién cau chi tiét
nhu sau:

Cau héi nghién cizu 1: Co so nao dé nhan dang sé hiru chéo va tac dong cua

s& hiru chéo?

Gid thuyét lién guan dén cau héi nghién ciru 1:

- CAu tric quyén s& hitu trén thi truong cho thay so hitu chéo phat trién cha yéu
& CAU trdc sé hitu tap trung.

- Quan hé s& hitu chéo 1a quan hé so hitu 1an nhau. Diéu tao nén dic trung cua
s& hiru chéo 1 duong di qua — lai cua dong tién giia it nhat hai doanh nghiép.

- Do dic diém so hitu 13n nhau, cac doanh nghiép c6 thé tao ra nhimng tac dong
tich cuc va nhirng tac dong tiéu cuc.

Du kién két gud nghién ciru lién quan dén cau hdi nghién cizu 1:

- Viét Nam c6 cau tric s¢ hiru twong dbi tap trung. Vi vay, Viét Nam co diéu
kién cho sy hinh thanh va phét trién sé hitu chéo.

- Ban chat s& hitu 1an nhau, s& hitu chéo c6 thé c6 nhitng loi ich nhat dinh.

- Do s¢ hitu 1an nhau, so hitu chéo ¢6 kha ning tao ra nhiing tac dong tiéu cuc
vé: Yéu cau thuc vdn cua doanh nghiép, quyén cua co déng, chit luong minh bach

thong tin.

34 Edward B. Douthett, Kooyul Jung va Wilkil Kwak (2004), “Japanese Corporate Groupings (Keiretsu) and
the Characteristics of Analysts” Forecast”, Review of Quantitative Finance and Accounting, (23), tr.79-98.
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Cau hdi nghién citu 2: Sé hitu chéo tac dong nhu thé nao dén tinh thyuc chat

ctia nguon von? Phép luat can diéu chinh nhu thé ndo ddi voi van dé nay?

Gig thuyét nghién ciru lién quan dén cau hdi nghién cizu 2:

Hién twong s& hitu 1an nhau cua sé hiru chéo dan dén van dé vén cua doanh
nghiép dugc tang 1én khong twong ng V4i su ting 1én vé tai san caa doanh nghiép.

Du kién két qud nghién ciiu lién quan dén ciu hgi nghién cizu 2: S& hitu chéo

c6 thé tao ra tinh trang khéng thuc chat cua nguon vén doanh nghiép. Phéap luat can

¢ quy dinh kiém soét tinh trang nay.

Cau hdi nghién ciu 3: S6 hitu chéo anh hudng nhu thé nao dbi voi quyén cd

d6ng? Phap luat nén diéu chinh van dé nay nhu thé nao?

Gig thuyét nghién ciru lién quan dén cau hsi nghién cizu 3:

S& hitu chéo tao ra co ché tach biét gitra quyén kiém soét va quyén so hiru. Tir
co ché nay, c6 thé tao ra tinh trang c6 dong c6 quyén kiém soat doanh nghiép khdng
tuong GNng V4i s6 luong ¢ phan ma co dong so hitu, tir d6 anh hudng dén quyén cua
cac ¢ dong khac.

Du kién két gud nghién ciru lién quan dén cau hdi nghién cizu 3:

S& hitu chéo c6 thé tao ra mot co ché lam x6i mon quyén va loi ich hop phap

cua c6 dong. Phép luat can c6 quy dinh kiém soat tinh trang nay.

Cau hgi nghién ci#u 4: S& hitu chéo ¢b phan anh hudng nhu thé nao dén chat

lugng minh bach thong tin? Phap luat nén diéu chinh van dé nay nhu thé nao?

Gig thuyét nghién ciru lién quan dén cau hsi nghién cizu 4:

S& hitu chéo co phan tao ra hai 16p thong tin: (i) Lp thong tin trao doi noi bo
giita cac doanh nghiép trong mang ludi sé hitu chéo c6 phan, va (i) Lép thong tin da
duoc 1am sai léch, khac biét so véi 16p thong tin ban dau dé cong b ra thi truong bén
ngoai.

Du kién két gud nghién ciru lién quan dén cau hdi nghién cizu 4:

S& hitu chéo co phan c6 thé tao ra tinh trang thdng tin khéng minh bach. Phap

luat can kiém soét tinh trang nay dé dam bao chét luong minh bach thong tin.
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1.4. Phwong phap nghién ciu

Luan an sir dung chi yéu cac phuwong phap nghién ciu sau day:

Phwong phdp phan tich: 1a cac hoat dong danh gid, binh luan céc tinh hudng,
quan diém, quy dinh phap luat, thuc tién &p dung cac quy dinh phép luat diéu chinh
s& hitu chéo ¢b phan. Phuong phap nay dugc van dung xuyén sudt Luan an.

Phuwong phdp so sanh ludt hoc: duoc sir dung khi phan tich, danh gia vé thuc
trang sé hitu chéo cd phan ciia mot s6 qudc gia trén thé gisi va cua Viét Nam; so séanh
noi dung, pham vi diéu chinh cua phap luat vé s¢ hitu chéo co phan ¢ mot sé quoc
gia trén thé gioi voi Viét Nam. Phuong phép nay duoc van dung tap trung & Chuong
3, Chuong 4 va Chuong 5.

Phuwrong phdp tong hep: duoc s dung khi danh gid nham rat ra nhitng két luan
téng quan, nhitng quan diém, cac dé xuat, kién nghi vé mat ly luan va kinh nghiém
diéu chinh phéap 1y d6i véi sé hitu chéo co phan. Phuong phap nay duoc van dung
xuyén suét Luan an.

Phwong phdp nghién cizu lién nganh: sir dung két hop cac ly thuyét kinh té voi
cac ly thuyét, quan diém vé phap ly nhiam lam sang t6 co so Iy luan vé so hitu chéo
cd phan, i do ton tai so hitu chéo ¢b phan, cac tac dong tich cuc va tiéu cuc cua so
hitu chéo c6 phan. Phuong phap nay duoc van dung xuyén sudt Luan an.

Ngoai ra, luan an duoc nghién ctu dira trén phuong phap tiép can vé tai chinh,
loi ich kinh té. S& hitu chéo co phan 13 mét tinh hudng xuat phét tir hoat dong cua cac
doanh nghiép, va cac van dé Iy luan vé s& hiru chéo ¢b phan dugc phan tich duéi khia
canh kinh té. Do d6, dé nghién ctru vé s hitu chéo c6 phan, tac gia tim hiéu, nghién
ctru, xem xét dudi quan diém loi ich kinh té, dwa trén cac ly thuyét kinh té. Phuong

phap nay duoc van dung xuyén sudt Luan én.

1.5.  Muc dich, d6i twong, pham vi nghién ciru
1.5.1. Muc dich, déi twong nghién ciu

Luén &n thuc hién khao sat, danh gia vé cach thuac kiém soat so hitu chéo cb
phan tai mot sé qudc gia trén thé gisi. Thong qua hoat dong nay, luan an 1am rd nhiing

van dé ly luan vé s hitu chéo c6 phan, danh gia vai trd cua phap luat trong viéc diéu
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chinh s& hiru chéo ¢6 phan. Luan 4an danh gia mtrc d6 pht hop caa quy dinh phéap luat
hién hanh caa Viét Nam véi ban chat so hitu chéo cb phan. Trén co s& d6, luan an
hinh thanh nhiing kién nghi hoan thién phap luat Viét Nam vé sé hiru chéo co phan
nham han ché nhitng tac dong tiéu cuc tir hoat dong sé hitu chéo ¢ phan ma khong
lam mat di cac tac dong tich cuc cua so hiru chéo ¢ phan.

Luén &n nghién ctu vé& dbi twong 1 s¢ hitu chéo ¢b phan giira cac cong ty cb

phan.

1.5.2. Pham vi nghién ciu
1.5.2.1. Vé khong gian

Luan an nghién ciu thyc tién xay dung va ap dung phuong thic, cach thirc
giai quyét cac van dé lién quan dén so hiru chéo cb phan, dugc thé hién qua cac quy
pham phap luat caa mot s qudc gia trén thé gisi va Vit Nam. Cac qubc gia duoc sir
dung dé nghién ciru vé thuc trang phap 1y diéu chinh so hiru chéo ¢b phan duogc chia
thanh 3 nhoém nhu sau:

Nhom tha nhat, gdm Nhat Ban, Han Quéc, Indonesia. Ly do lra chon nhu sau:
- V& cau trlc so hiru: Pay 1a nhitng qudc gia c6 mirc d6 tap trung so hitu cao
(con goi 1a hé thdng so hitu bén trong — Insider System). Cac qudc gia nay co truyén
thdng vé viéc doanh nghiép chiu su diéu khién cua mot gia dinh phia sau, nén kinh té
cha yéu dua trén thi truong tha cap.
- V& vin ho4 kinh doanh, cac qudc gia nay cd truyén thong “budn co ban, ban
c6 phuong”, vé hinh thac 1a dat vai trd cua sé dong 18n trén vai trd cua ting ca nhan.
- V& tinh trang s¢ hitu chéo c6 phan: La nhitng qudc gia dién hinh vé su hinh
thanh va phat trién cua so hitu chéo c6 phan. Pay 1a nhitng qudc gia ma nén kinh té
van chu yéu dua trén hoat dong caa cac cong ty tai chinh, va s¢ hitu chéo c6 phan da
tirng dong vai tro quan trong trong qua trinh phat trién kinh té.

Nhom tht hai, gdm Biac, Y. Ly do lya chon nhu sau:
- Vé cau trdc thi truong: Khong dic trung han nghiéng vé thi truong so cap hay

thi trudng thi cap.
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- V& tinh trang sé hitu chéo c6 phan: Trong lich sir s¢ hitu chéo ¢ phan da ting
phat trién trong qua khir. Tuy nhién, dén 2007, so hitu chéo ¢6 phan du van con tén
tai nhung khong con Ia tinh trang phd bién. Su sut giam vé tinh trang sé hitu chéo
cua cac qudc gia nay xuit phat tir nhiéu 1i do, song mét trong nhitng yéu anh huéng
l6n duoc cho 12 xuét phét tir van dé diéu chinh phap Iy vé s¢ hitu chéo di tro nén chat
ché va gidi han ddi voi hoat dong nay hon. Diéu nay cho thay vai trd kiém soat vé
phap 1y ddi vai sé hitu chéo trong viéc ngin ngira, kiém soat s¢ hitu chéo.

Nhom thir ba gdm Anh, My. Ly do lya chon nhu sau:
- Nén kinh té cua nhiing qudc gia nay duoc diéu chinh bang cac quy luat thi
truong. Thi truong chiing khoan phat trién manh mé va dong vai tro quan trong doi
V6i hoat dong huy dong von. Cac co ché co lién quan nhu van dé minh bach thong
tin, bao vé quyén loi co dong. .. duoc phép luat chd trong.
- V& tinh trang so hitu chéo ¢6 phan: Ca trong qua kht va hién tai, so hitu chéo
¢ phan khdng phai 14 tinh trang pho bién & cac qudc gia nay, do thi trudng tai chinh
mang tinh chat phan tan rong ri, thi truong chung khoén cé tinh thanh khoan cao va
dong vai tro chu yéu trong viéc huy dong vén.
1.5.2.2. Vé ngi dung

Luan an gidi han nghién ciru van dé phap luat vé so hitu chéo giita cac doanh
nghiép hoat dong duéi hinh thirc cong ty c6 phan. Cha yéu & céc khia canh: (i) Noi
ham cua s& hiru chéo ¢ phan; (i) Tac dong cua so hitu chéo cd phan; (iii) Pham vi
diéu chinh phép 1i d6i véi s hitu chéo cb phan. Tur do, luan an dat dugc muc tiéu

téng quét 1 kiém soat nhirng mit tiéu cuc caa so hiru chéo ¢d phan.

1.6. Y nghia li luan va thuc tién caa luan an

Két qua dat dugc cua luan an gop phan 1am sang té nhitng van dé ly luan trong
khoa hoc phép ly vé so hitu chéo cd phan ¢ phan, cu thé: Xac dinh noi ham cua so
hitu chéo ¢ phan, nhitng khia canh tiéu cuc caa s hitu chéo cb phan can thiét co su
diéu chinh cua phap luat.

Nhitng dé xuat vé& noi dung diéu chinh phap 1y dbi vai sé hitu chéo ¢ phan 1a co

s& dé ban hanh quy dinh phap luat vé s hitu chéo c6 phan. Ngoai ra, luan an con 1
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tai liéu tham khao hitu ich ddi vai cac nha nghién ciru, can bo giang day, can bo dang
lam cbng tac hoach dinh chinh sach, xay dung phap luat.

1.7.  Kétcau caa luan an

Ngoai phan mé dau, két luan va danh muc tai liéu tham khao, néi dung caa luan
4n gdm 5 chuong:

Chuong 1: Téng quan tinh hinh nghién ctu.

Chuong 2: Ly luan vé sé hitu chéo co phan.

Chuong 3: V4n doanh nghiép trong so hitu chéo ¢6 phan.

Chuong 4: Quyén cb dong trong sé hitu chéo ¢ phan.

Chuong 5: Minh bach thdng tin trong s& hitu chéo ¢6 phan.
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CHUONG 2
LY LUAN VE SO HUU CHEO CO PHAN

2.1.  Sé hiru chéo trong méi lién hé véi cau truc cia hé thong tai chinh

Hé thdng tai chinh cua bt ki quéc gia nao ciing lién quan dén viéc tap trung
vao cé&c ngudn luc khan hiém. Trong d6, nhan luc (ngudi lao dong) va vat luc (von)
la hai diéu kién can cho su ton tai caa doanh nghiép trong hé thong do. Viéc thiét lap
hé thong tai chinh tap trung vao cac co dong, vi ho 1a nguon cung cap vat luc. Vat lyc
dugc sir dung cho cac muc tiéu kinh doanh, va tir d6 t6i da hoa gia tri danh nghiép.
Nguoc lai, yéu té nhan lyc ham y rang doanh nghiép phai chi y danh cac vu dii cho
ngudn lao dong cua doanh nghiép.®® Vi vay, dé tim hiéu mot hé thng tai chinh, phai
xem Xét hai yéu t6 co ban, 1a vat luc va nhan lyc.3®

Vé yéu té vat luc, mot hé thong tai chinh dugc hinh thanh trén co so diéu
chuyén tién tir cac don vi thang du (bt ngudn tir ca nhan), dén nhitng don vi thiéu
hut (12 doanh nghiép). Viéc diéu chuyén tién nay cé thé dugc thuc hién hai cach thuc.
Mot, von cé thé dugc két ndi truc tiép thdng qua cac kénh cua thi truong tai chinh,
dién hinh va pho bién nhét 1a thi treong chiing khoén, goi 1a tai chinh truc tiép.3” Hai,
vbn dugc két néi thong qua cac to chire trung gian, la cac ngan hang hoic cac té chirc
tin dung phi ngan hang. Do sy xuét hién cua nhitng to chirc trung gian nay, ma nguoi
ta goi day 1a tai chinh gian tiép Vi tién khong di tryc tiép tir nha dau tu dén cac don vi
nhan dau tu.

Su khac biét Ion nhat giita tai chinh tryc tiép va tai chinh gian tiép dya trén
viéc ai la nguoi ganh vac rui ro tin dung (la treong hgp cac doanh nghiép khong tra
lai cac khoan vén cho ngudi dau tu). Trong thi truong tai chinh gian tiép, to chic tin

dung 1a ngudi truc tiép ganh vac céc rui ro tin dung. Vi dy, khi mot khach hang vay

35 Shisido (2000), “Japanese Corporate Governance: The hidden problem of the coporate law and their
solutions”, Delaware Journal of Corporate Law, 25, 2, 189 — 233.

% Dulal Miah, A.K.M Kamrul Haque (2013), “Systemic Weaknesses of Japnaese Relationship Capitalism
Evidence from the Case of Livedoor ”, Worl Journal of Social Sciences, 3, 195-211.

37 Dulal Miah, A.K.M Kamrul Haque (2013), “Systemic Weaknesses of Japnaese Relationship Capitalism
Evidence from the Case of Livedoor ”, Worl Journal of Social Sciences, 3, 195-211.
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bi phé san, d6i twong bi anh huéng truc tiép chinh 1a ngan hang, khdng phai 1a ngudi
giri tién tai ngan hang. Nguoc lai, trong thi truong tai chinh truc tiép, khi doanh
nghiép phat hanh phé san, ddi tugng bi anh huong truc tiép chinh 13 nha dau tu (cac
cd dong cua nb).%8 Tir yéu t vat luc nay, Franks va Mayer phan thanh hai loai ciu
trdc s hitu trong mot hé thong tai chinh, 1a hé théng bén ngoai (Outsider System) va
hé thdng bén trong (Insider System).3?

Hé thdng cau trdc s¢ hitu bén ngoai con goi 1a 1a hé thdng tai chinh Anh —
My, hay thj trwrong tai chinh truyén thong, hoac thi trueong tai chinh da phwong.*
Hé théng tai chinh nay duoc dic trung bai thi truong chang khoan phat trién manh
mé&, gom mét sb lwong 16n nhitng doanh nghiép niém yét, tinh thanh khoan caa thi
truong cao va thudng xuyén phat sinh nhitng giao dich lam thay d6i quyén so hiru va
quyén kiém soét, tién té luu thong bang hoat dong mua va ban trén co sé C4C nguyén
tac cua thi truong. Vi thi truong ching khoan dong vai tro then chét trong viéce diéu
tiét nguon von nén giira ngan hang va doanh nghiép khong qué phu thudc Ian nhau.
Thi truong vén viing manh va ning dong boi do 1on va su da dang cua cac nha dau
tu.** Vi 1& nay, doanh nghiép duoc kiém soat bai chinh nhitng quy luat cua thi truong,
quyén cua c6 dong duoc bao vé rd rang.*2 Hoat dong thau tém ngoai y mudn phéat
trién manh mé, hd tro cho cong tac giam sat doanh nghiép, tir d6 bao vé quyeén lgi o
dong khong nam quyén kiém soét.*® Biéu nay giai thich vi sao cac nha quan tri doanh
nghiép tai My phai tap trung vao viéc 1am ting gia tri truong cua chung khoan néu

mudn giir viing vi tri quan Iy tai doanh nghigp.*

38 Suzuki (2005), Financial Market, Ivanstitution and Credit Monitoring, Yuigaku Shobo, Tokyo.

%9 Franks J, Mayer C (1995), Ownership and control: Trends in bussiness organization: do participation and
cooperation increase competitiveness?, Mohr Siebeck Verlag publicsher, Tubingen, 171 — 195.

40 Franks J, Mayer C (1995), Ownership and control: Trends in bussiness organization: do participation and
cooperation increase competitiveness?, Mohr Siebeck Verlag publicsher, Tubingen, 171 — 195.

41 Suzuki (2005), Financial Market, Institution and Credit Monitoring, Yuigaku Shobo, Tokyo.

42 Shleifer, Vishny (1997), “A survey of corporate governance”, Journal of Finance, 52, 189-233.

43 Md. Dulal Miah, A.K.M Kamrul Haque (2013), Systemic Weaknesses of Japnaese Relationship Capitalism
Evidence from the Case of Livedoor, Pai hoc American International, Bangladesh.

4 O’Sullivan (2000), Contest for corporate control: Corporate Governance and Economic Performance in
the United State and Germany, Pai hoc Oxford, Oxford.
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Nguoc lai, hé thdng tai chinh bén trong, gom nhiéu doanh nghiép c6 su nim
gitt 1an nhau vé von. O ciu trdc nay, tinh thanh khoan cua thi truong chieng khoan
khong cao, nhitng giao dich 1am thay ddi vé quyén so hitu va quyén kiém soét doanh
nghiép it dién ra hon. Giao dich vén dugc thuc hién cha yéu trén nén tang giira cac
cong ty tai chinh trung gian va khach hang caa nd, trong mdi quan hé 6n dinh va lau
dai.*> Co dong 1on cua doanh nghiép thuong 1a cac t6 chic tai chinh, vira dong vai
tro 12 nha dau tu, vira 1a nguoi cung cap céc khoan vay cho doanh nghiép,*® va hd trg
khi doanh nghiép gap khé khan vé tai chinh.*” Hé qua la c6 dong kiém soét ¢ anh
huong 16n dén quan tri caa doanh nghiép. Viéc cong bd thdng tin vé hoat dong thuc
su cia doanh nghiép thudng khdng cé ¥ nghia ddi véi nha dau tu ca nhan.

Nhat Ban 1a mét vi du dién hinh cho hé thong tai chinh nay, bao gém nhiéu
doanh nghiép duoc dic trung bai nhitng “cé6 dong 6n dinh”, 1a nhitng ¢ dong s&
khong ban di nhitng c6 phan ma ho dang nam gitr trong mang ludi cho bén thi ba, it
nhat 1 trong ngdn han. Diéu nay tao ra hé qua la céc giao dich gitta cac doanh nghiép
thuong dugc thuc hién dua trén méi quan hé va su lién két giira cac bén ma khong
phéi trén co so quy luat thi truong. Trong hoan canh nay, gia cua co phiéu khong
phan anh chinh xac hoat dong caa doanh nghiép. Chinh su lién két chat ch& thong
qua viéc nam giit ¢6 phan doi ting da 1am suy yéu tinh minh bach cua céac thong tin
cdng bé cho thi truong. Viéc mua lgi hay sap nhdp doanh nghiép tir bén thiz ba van
l& mgt diéu nam ¢ twong lai, chirng nao “cé déng oén dinh” con chwa cé ¥ dinh ban
s6 ¢6 phan ma ho nam gig. Didu ndy can tré sy phét trién cua mot thi truong tich cuc
dé kiém soat doanh nghiép.*8

Twong ung voi hai loai hé théng tai chinh, cac nha nghién ciru da phan chia

thanh hai loai hé théng quan tri doanh nghiép: Hé thdng quan tri doanh nghiép dua

4 Franks J, Mayer C (1995), Ownership and control: Trends in bussiness organization: do participation and
cooperation increase competitiveness?, Nxb Mohr Siebeck Verlag, Tubingen, tr. 171 — 195.

46 Md. Dulal Miah, A.K.M Kamrul Haque (2013), “Systemic Weaknesses of Japnaese Relationship Capitalism
Evidence from the Case of Livedoor”, Worl Journal of Social Sciences, 3, tr. 195-211.

47 Hoshi, Kashyap (2001), Cooporate Financing and Governance in Japan, The MIT press, Cambridge and
London.

4 Md. Dulal Miah va A.K.M Kamrul Haque (2013), Systemic Weaknesses of Japnaese Relationship
Capitalism Evidence from the Case of Livedoor, Pai hoc American International, Bangladesh.
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trén thi truong truyén théng (vi du Anh, M), va hé théng bén trong (nhu Nhat Ban,
Han Quéc).* Trong céc hé thdng quan tri doanh nghiép cua thi truong truyén thong,
xung dot loi ich co ban 13 xung dot giira cac nha quan ly va cac c6 dong.> O nhiing
qudc gia nay, chit luong cdng bé théng tin va bao vé ¢ dong thiéu sb dugc nhan
manh. Céac khudn khé quan tri doanh nghiép duoc thiét ké dé thuc day hoat dong thi
treong chirng khoan.5! Céc giao dich mua bén, sap nhap dién ra phd bién. Vi du, tai
My, vao gitra nhitng nam 1980, gia tri cac vu sdp nhap dat khoang mot nghin ty USD,
chiém trung binh 40% gia tri vn hda thi truong mdi nam.52

Nguoc lai, véi hé théng tai chinh gian tiép, hay con goi 1a “hé théng bén
trong”, dién hinh b&i Plrc, Nhat Ban va Han Quéc, dugc ddc trung boi s¢ hitu tap
trung trong tay mot nhém c6 dong. Su tap trung quyén sé hitu trong mot nhém doanh
nghiép huéng dén viéc xay dung mot mdi quan hé lau dai, thiét 1ap niém tin, 1ong
trung thanh va cam két giita cac bén lién quan véi nhau.5® Trong hé théng nay, doanh
nghiép va ngan hang ting cudng cac mdi quan hé bang céch s hitu chéo ¢b phan Ian
nhau.%*

C4u truc s& hitu thé hién théng qua hé thong tai chinh khdng gidng nhau &
nhitng quéc gia khac nhau, nhung ludn ton tai nhitg diém twong ddng. Vi vay, trong
nhitng quoc gia ma hé thong tai chinh gian tiép phat trién va thiét 1ap mot hé thong
quan tri bén trong, s¢ hitu chéo c6 phan twong dbi pho bién va thuong gan lién véi

dic diém phat trién kinh té cia nhitng qudc gia nay trong nhiing thoi ki nhat dinh,

49 Yebei Hu, Shigema Izumida (2008), “The Relationship between Ownership and Performance: A Review of
Theory and Evidence”, International Business Research, 1, 4.

0 OECD (1999c), Changing patterrns of Industrial Globalisation: Cross border Mergers and Acquisition,
DSTI/IND(99)12.

51 OECD (1999), “The Transformation of The French Model of Capital Holding and Management”, The
conference on “Corporate Governance in Asia: A Comparative Perspective”, Han Qudc.

52 ESADEgeo Center for Global Economy and Geopolitics (2013), Understanding Korean Capitalism:
Chaebols and their Corporate Governance, Han Quéc.

%3 Franks, J, C. Mayer (1996), “Hostile takeovers and the correction of managerial failure”, Journal of
Financial Economics, 40, tr.163-181.

5 Federal Reserve Bank of San Francisco (2009), “Japan’s Cross shareholding Legalcy: The Financial Impact
on Bank”, Asia Focus.
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dién hinh nhu Duc, Y va cac quéc gia Dong A%. Thong qua sé hitu chéo ¢ phan,
cac doanh nghiép c6 loi ich gian tiép 13n nhau va 1a mét dic tinh khéng thé tach roi
cua céc tap doan 16n & cac qudc gia nay.®

Viét Nam c¢6 ciu tric so hiru twong ddi tap trung, vi vay, s hitu chéo c6
nhitng diéu kién va tién dé dé phét trién, nhat 1a trong giai doan tir nam 2005 dén
nam 2010 vi cac li do nhu sau:

Thi nhat, day 1a giai doan thi trudng chitng khoan Viét Nam phat trién manh
va bén canh d6 c6 nhiing bién dong. Mic du duoc khai sinh tir nim 1998 bai viéc
thanh 1ap Trung tdm Giao dich Chirng khoan TP. HCM (HOSTC), song thi truong
ching khoan chi thuc sy phat trién tir 2005 bang viéc thanh 1ap Trung tam Luu ky
chirng khoan Viét Nam (VSD) va khai truong Trung tam giao dich chirng khoan Ha
Noi (tién than cua S& giao dich chiing khoan Ha Noi - HNX). Bang thai, su ra doi
cua Luat Chung khoan nim 2006 da tao dau mbc méi cho thi trudong chang khoan
tai Viét Nam. Trong khi suét thoi ki tir 2000 dén 2005, vén héa thi trudng chi dat
khoang 1% GDP, thi quy mé thi truong di 1én dén 22,7% GDP vao nam 2006 va
43% vao nam 2007. Nam 2007, Thi truong chung khodn Viét Nam budc vao giai
doan giam sau do ban chat xuat phat tir su bung né bong béng ciia nim 2006. Nghi
dinh s6 14/2007/ND-CP ngay 19/01/2007 caa Chinh phi huéng dan thi hanh mot
s6 diéu cua Luat Chang khoan®” quy dinh vé cac diéu kién dé tro thanh mot cong ty
niém yét chimg khoan, trong d6 c6 diéu kién vé vén diéu lé. Cu thé, dé niém yét
chang khoan tai So giao dich chieng khoan, phai 1a cong ty c6 phan c6 vén diéu 1é
da gop tai thoi diém dang ky niém yét tir 80 ty dong Viét Nam tré Ién tinh theo gia

tri ghi trén s6 ké toan.%® Bé niém yét chirng khoan tai Trung tdm Giao dich ching

55 Masulis, R.W., P. K. Pham, J. Zein (2011), “Family business groups around the world: Financing
advantages, control motivations, and organizational choices”, Review of Financial Studies, 3556 — 3600.

% Kester WC (1992), “Industrial groups as a system of contractual governance”, Oxford Review Economic
Policy, 8(3), tr.24-44.

57 Nghj dinh nay sau d6 dugc sira d6i boi Nghi dinh 84/2010/ND-CP sira d6i Nghi dinh 14/2007/ND-CP huéng
dan Luat Chang khoén va bi thay thé bai Nghi dinh 58/2012/ND-CP hudng dan Luat chirng khoan va Luat
chimng khodn sira doi.

58 Piém a, Khoan 1, Didu 8, Nghj dinh s6 14/2007/ND-CP ngay 19/01/2007 ciia Chinh phu huéng dan thi hanh
mot sb didu cua Luat Chirng khoén.
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khoén, phai 12 cong ty cb phan cd vén diéu 18 di gop tai thoi diém diang ky niém yét
tir 80 ty dong Viét Nam tro 18n tinh theo gia tri ghi trén s6 ké toan.%® Ap lyc ting
vbn diéu Ié dé tro thanh cong ty niém yét ciing 1a mot trong nhitng diéu kién cho
viéc phat trién so hitu chéo, trong khi hé théng phap luat vé cong bé va minh bach
thdng tin chi dugc hoan thién ¢ giai doan sau nay.%°

Th hai, vé khia canh cac Ngan hang thwong mai, Theo Nghi dinh sb
141/2006/NB-CP ngay 22/11/2006 cua Chinh pht, cac ngan hang thuong mai ¢6
phan phai c¢6 vén phap dinh la 1.000 ty dong cham nhét vao ngay 31 thang 12 nim
2008 va 3.000 ty dong vao ngay 31 thang 12 nim 2010. Trong khi d6, giai doan
2008 — 2009, nén kinh té Viét Nam néi chung va hé théng ngan hang noéi riéng chiu
tac dong cua khang hoang tai chinh My lan téa thanh khiing hoang kinh té toan cau,
d6i dién nhitng khé khin nhu sy bién dong thi treong bat dong san, thi trudng ching
khoan, tam Iy e dé cta cac nha dau tu vé cudc khing hoang noi trén.®! Sau giai doan
bong béng cua thi treong chieng khoan, ké hoach phat hanh ¢ phiéu caa céc ngan
hang dé dat du mic von phap dinh 3.000 ty dong khong tranh khoi bat 1¢i.52 Trong
cac nam 2006-2007, 14 giai doan phét trién manh cua thi truong chang khoén, 6ng
Masato Miyazaki, Truéng Bo phan chau A - Thai Binh Duong (thudc Quy tién té

Quoc t&) nhan xét do s¢ hitu chéo nén trén giay gé thi ngan hang c6 du von, nhung

5 Piém a, Khoan 1, Didu 9, Nghi dinh s6 14/2007/ND-CP ngay 19/01/2007 ciia Chinh phu huéng dan thi hanh
mot s6 diéu cua Luat Chirng khoan.

60 Chi s cng bd théng tin tu nguyén binh quan cta cac cong ty niém yét & Viét Nam kha thap, vao nim 2009
chi dat mirc 20,31%, theo Pham Hoai Hwong va Tran Thiy Uyén (2018), “Anh huéng caa dac diém quan tri
cong ty dén mie d¢ cong bd théng tin tuc nguyén cia cac cong ty niém yét ¢ Viét Nam”, Kinh té va Phat trién,
249, 30.

61 Phan Vin Tinh (2010), “Hé théng Ngan hang Viét Nam — Mot goc nhin tir vin diéu 187, Tap chi Ngan hang,
12,

62 Nhan dinh tai Trang tin dién tor cia Ngan hang Nha nuéc Viét Nam ngay 15/5/2011, duong dan
https://www.sbv.gov.vn/webcenter/portal/vi/menu/rm/apph/tbnh/tbnh_chitiet?leftWidth=20%25&showFoote
r=false&showHeader=false&dDocName=CNTHWEBAP01162530135&rightWidth=0%25&centerWidth=8

0%25& afrLoop=15711195129421577#%40%3F afrl 00p%3D15711195129421577%26centerWidth%3D8
0%2525%26dDocName%3DCNTHWEBAP01162530135%261eftWidth%3D20%2525%26rightWidth%3D0
%2525%26showFooter%3Dfalse%26showHeader%3Dfalse%26_adf.ctrl-state%3Dky6hf87x3_9, truy cap lan
cudi ngay 21/6/2019.
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https://www.sbv.gov.vn/webcenter/portal/vi/menu/rm/apph/tbnh/tbnh_chitiet?leftWidth=20%25&showFooter=false&showHeader=false&dDocName=CNTHWEBAP01162530135&rightWidth=0%25&centerWidth=80%25&_afrLoop=15711195129421577#%40%3F_afrLoop%3D15711195129421577%26centerWidth%3D80%2525%26dDocName%3DCNTHWEBAP01162530135%26leftWidth%3D20%2525%26rightWidth%3D0%2525%26showFooter%3Dfalse%26showHeader%3Dfalse%26_adf.ctrl-state%3Dky6hf87x3_9
https://www.sbv.gov.vn/webcenter/portal/vi/menu/rm/apph/tbnh/tbnh_chitiet?leftWidth=20%25&showFooter=false&showHeader=false&dDocName=CNTHWEBAP01162530135&rightWidth=0%25&centerWidth=80%25&_afrLoop=15711195129421577#%40%3F_afrLoop%3D15711195129421577%26centerWidth%3D80%2525%26dDocName%3DCNTHWEBAP01162530135%26leftWidth%3D20%2525%26rightWidth%3D0%2525%26showFooter%3Dfalse%26showHeader%3Dfalse%26_adf.ctrl-state%3Dky6hf87x3_9

thue té mot luong von 12 do ngan hang khéc so hitu, néu khing hoang xay ra, khoan
vén tai cac ngan hang khéc 1a vo nghia.®

S& hiru chéo giira c4c t6 chirc tin dung da dwgc nhan dién vé tinh chat, tinh
hinh va muc d6 tir trong giai doan 2011 — 2015 va dén nay di c6 nhitng budc kiém
soat nhat dinh, mét trong nhitng muc tiéu chinh cho giai doan tiép theo 1a dua ty Ié
s& hiru ¢d phan cua ngan hang tai cac to chic tin dung khéc vé ding quy dinh.% Béi
Vi so hitu chéo cb phan giira cac doanh nghiép noi chung, di dugc bude dau kiém
soat boi Luat Doanh nghiép 2014 va cac quy dinh c6 lién quan vé quyén cb dong,

vé minh bach théng tin.°

2.2. Quan diém vé s& hiru chéo cé phan
2.2.1. Quan diém vé s¢ hizu chéo cé phan trén thé gidi

Sé hitu chéo c6 phan 1a mét dang cau tric s hitu duge danh gia 1a pho bién
& nhiéu qudc gia & Chau A va Chau Au.®® C6 thé liét ké cha yéu & Nhat Ban, Han
Quéc, Trung Qudc, Pai Loan, Malaysia, Indonesia, Nga, Bi, Y®'... Mic di cé4c tai

liu nghién cau vé so hitu chéo ¢ phan tuong ddi da dang, song rat it nhitng cong

8 http://cafef.vn/20111007113729148CA34/s0-huu-cheo-va-nang-ganh-no-xau.chn.
8 Tran Trong Triét (2015), “Dén cudi thang 2/2016 phai xu ly dit diém s& hitu chéo”, Thué nha nuéc, 48, 20.
65 Cac noi dung kiém soat so hitu chéo trong céc cong ty cd phan néi chung s& dwoc phan tich cu thé tai
Chuong 3, Chwong 4, Chuong 5 cua Luén an.
% Claessense, S., S. Djankov, L.Lang (2000), “The separation of ownership and control in East Asian
Corporations”, Journal of Financial Economics, 112(3), tr. 693-728.
67 Junning Cai va Jiameng Zhang (2008), Measuring Cross Shareholding Linkages Among Companies,
Central University of Finance and Economics, Béc Kinh, Trung Quéc.

Okabe Mitsuaki (2001), “Are cross-shareholding of Japanese corporations dissolving? Evolution and
implications”, Nissan Occasional Paper Series No. 33.

Altunbas, Yener, Kara, Alper, Adrian van Rixtel (2007), Corporate governance and corporate ownership:
The investment behavior of Japanese institutional investors, 0703.

Jaang, Daehong T., Kim, Kyung-Soo, Kim, Woo Tack va Sangsoo Park (2002), Cross shareholding and
corporate financial policy: The case of Korea, Working Paper, 02.

Claessens, s. Djankov S, Fan, J., Lang L.H.P.(2000), “The separation of ownership and control in East Asian
Corporations”, Journal of Financial Economies, 58, 81-112.

Marco Becht, Ariane Chapelle va Luc Renneboog (2000), “ShareholdingCascades: The Separation of
Ownership and Control in Belgium”, Ownership and Control: A European Perspective, Nxb. Oxford
University.
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trinh dé cap dén ngudn gdc ban dau cua so hitu chéo cb phan. Tuy nhién, mot s6 cong
trinh khang dinh s& hitu chéo c¢6 phan c6 ngudn gbc tir Nhat Ban, bat ngudn tir cac
doanh nghiép bat dong san vao nam 1952, thuc hién théng qua cac giao dich mua ban
cd phiéu Ian nhau, v&i muc tiéu 1a tranh khoi viéc bi thau tom. Hoat dong nay khai
ngudn cho sé hitu chéo ¢d phan va dan dén mét hé théng ciu trdc so hitu bén trong
cua tap doan Mitsubishi sau nay. Sau do6, trong suét 60 nim dau cua thé ki 20, cac
doanh nghiép Nhat Ban da thyuc hién chinh sach s¢ hitu chéo nay.% Li do la viéc gia
nhap To chirc Hop tac va Phat trién kinh té (OECD) khién Nhat Ban phai dan b&i bo
cac quy dinh bao vé thi truong noi dia. Dé tranh kha ning bi thau tém ngoai y mudn,
cac doanh nghiép Nhat Ban tu bao vé minh bang cach tao ra so hitu chéo véi céac
doanh nghiép khéc, tao thanh mang luéi doanh nghiép vé tinh xung quanh mot ngan
hang chinh, goi la cac Keiretsu.®

“S¢ hitu chéo co phan” dugc dich tir thuat ngir “cross shareholding” trong
tiéng Anh. Ngudn gbc cua chir “Cross shareholding” duoc tao ra tir viéc ap dung cua
hai thuat ngir “Cross ownership” va “Cross holding. Ngoai ra, thuat ngir nay con co
nhiéu cach viét khac nhau, trong d6 c6 nhitng cach goi khac nhu “mutual investment”
hodc “muatual capital partcipation”,”® nhung phd bién rong rdi nhat van 1a “cross
share holding”. O Viét Nam, “cross shareholding” duoc dich 13 “sé hitu chéo co
phan”.

Vdn dé thir nhat, sé hitu chéo ¢6 phan la gi. Hay néi cach khéc, khi tinh hudng
nao xay ra thi duoc xem 1a s¢ hitu chéo cb phan. “Cé phan” 1a phan von nho nhét cua
cong ty c6 phan. Trong cong ty ¢6 phan, von diéu Ié duoc chia thanh nhiéu phan bang
nhau goi 1a c6 phan.” Mot cong ty cb phan cé thé c6 nhiéu loai c6 phan khac nhau

(cd phan pho thdng va céc loai ¢6 phan wu dai), nhung bét bugc phai c6 ¢ phan phd

8 Miyashita K, Russel D (1994), Keiretsu: Inside the Hidden Japanese Conglomerates, MacGraw-Hill, 21-
33.

89 Miyashita K, Russel D (1994), Keiretsu: Inside the Hidden Japanese Conglomerates, MacGraw-Hill, 21-
33.

" Xiaoyan WANG, Jiurong Song, Chris Deeley (2012), Research on the “Double — Edged Sword Effect” of
Cross — Shareholdings in China”, tai liéu hoi thao nam 2012 chuong trinh International Conference on
Engineering and Business Management 2012.

1 Piém a Khoan 1 Biéu 110 Luat Doanh nghiép 2014.
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thong.”2 Khi ndi vé s hiru chéo cb phan, dugc hiéu déy 1a tinh trang hai doanh nghiép
cling so hitu ¢6 phan cua nhau, ¢6 nghia 13 mdi doanh nghiép déu dong vai tro 1a ¢o
dong ctia doanh nghiép con lai.

Nhin nhan nay pha hop véi cac cong trinh nghién ciru trén thé gisi vé so hiru
chéo. S& hitu chéo ¢6 phan Ia tinh trang “hai doanh nghiép nam giit cé phdan cua
nhau”,"® hay con goi 1a “mét thod thudn ngam dinh giza hai doanh nghiép d@é nam
gii ¢6 phiéu cua nhau, mgt mang Leéi nam gii chéo giga cac doanh nghiép duroc tao
ra, tir dé on dinh quyén s¢ hitu da s6.”™ Téc gia Misuaki Okabe md ta s¢ hitu chéo
cd phan bang mot mé hinh don gian nhung thé hién rd ban chat nhu sau:™

A B

Dién giai bang tinh hudng cu thé, so hitu chéo co phan 13 “tinh trang mét doanh
nghiép X nadm gii phan vén cia doanh nghiép Y, dén lirot n6, doanh nghiép Y ciing
nam gii mét phan vén cua doanh nghiép X.” Va “s¢ hitu chéo cé phdn c6 thé dé
dang tinh toan bang tay néu né chi bao gom hai doanh nghiép (doanh nghiép A s¢
hi#u B va B s¢ hitu A)”.77

N6i cach khac, “trong cau tric sé hizu chéo cé phan, cac doanh nghiép trong
nhém c6 mai quan hé qua lgi lan nhau: Mgt doanh nghiép trong nhém nam giiz phan
von cua doanh nghiép khdc, dén liwot nd, doanh nghiép ndy ciing sé hizu phan vén

cua doanh nghiép con lgi, tao nén mét cdu tric sé hiru phurc tap”.

72 piéu 113 Luat Doanh nghiép 2014.

3 Gen Goto (2014), “Legally “strong” shareholders of Japan”, Michigan Business & Entrepreneurial Review,
Tokyo.

7 Zenichi Shishido (2000), “Japanese Corporate Governance: The Hidden Problems of Corporate Law and
Their Solutions”, Delaware Journal of Corporate Law, 189, 210-11.

5 Mitsuaki Okabe (2002), Cross shareholding in Japan: A New unified perspective of the economic system,
Nxb Edward Elgar Publisher, Nhat Ban.

® OECD (1999), “The Transformation of The French Model of Capital Holding and Management”, The
conference on “Corporate Governance in Asia: A Comparative Perspective”, Korea.

" Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam, Daniel Wolfenzon (2011), “The Structure and
formation of business groups: Evidence from Korean Chaebols™, Journal of Finacial Economics, 99, 447-475.
8 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam, Daniel Wolfenzon (2011), “The Structure and
formation of business groups: Evidence from Korean Chaebols”, Journal of Finacial Economics, 99, 447-475.
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Céch dién giai vé mat kinh té hoc nay ciing dong quan diém véi cach dién giai
vé s& hitu chéo cb phan cua cac nha 1ap phép tai 19 qudc gia phét trién.” Cac quy
dinh phép luat cua 19 qudc gia nay khi diéu chinh vé so hiru chéo cb phan déu dong
quan diém véi cac nha nghién ctu ly luan.® Vi dy, phéap luat Phap phan biét thanh
ba truong hop. (i) Sé hiu chéo cé phan co ban (basic cross shareholding): S& hitu
chéo cb phan dugc coi 1a co ban trong tinh hudng cong ty A s hitu cong ty B, va dén
luot no, cong ty B ciling s& hitu cong ty A. (i) S¢ hizu chéo cé phdn tryec tiép (direct
shareholding): Néu mot doanh nghiép (A) truc tiép kiém soat mot doanh nghiép khéc
(B), va néu doanh nghiép bi kiém soat (B) ciing nim gitr ¢6 phiéu cua doanh nghiép
kiém soét n6 (A), phan cb phiéu nay s& khdng cé quyén biéu quyét. (iii) Sé hiru chéo
cé phan gian tiép (indirect shareholding): Néu mot doanh nghiép gian tiép kiém soat
mét doanh nghiép khac, c6 phiéu do doanh nghiép bi kiém soat nim gitr cua doanh
nghiép kiém soét s& khong dugc thyuc hién quyén biéu quyét.8:

Nhu vay, so hitu chéo ¢b phan Ia tinh trang sé hiru ¢6 phan lan nhau. Pay 1a
thuat ngir dugc sir dung dé dién ta mot hoat dong trén thuc té cua cac doanh nghiép.
Néu chi c6 mot doanh nghiép so hitu phan vén cia mot doanh nghiép khéac, ma khong
cd chiéu nguoc lai, thi khdng xuét hién sé hitu chéo c6 phan theo quan niém cua thuat
ngtr nay.

Vidn dé thir hai, nganh nghé kinh doanh cua doanh nghiép c6 anh huéng gi dén
tiéu chi dé xac dinh mot cau tric s hitu c6 phai 1a so hitu chéo hay khong. So hitu
chéo, mic du cd méi lién hé vé hau qua déi véi mot sb nganh nghé kinh doanh, nhung
khong bi quyét dinh bai nganh nghé kinh doanh ciia doanh nghiép. Diéu nay pht hop
Vé6i céc cong trinh nghién ciru ngoai nude. Cac cong trinh nghién ciru khi thé hién

quan diém vé s& hitu chéo déu khong dit ra tiéu chi vé nganh nghé kinh doanh cua

19 quéc gia nay gom: Bi, Pan Mach, Puc, Estonia, Phap, Phin Lan, Greece, Hungari, Ireland, Y,
Luxembourg, Netherland, Ha Lan, Tay Ban Nha, Thuy Si, Anh, Uc, My, Nhat Ban.

8 Shearman & Sterling, Institutional Share Holder Services and European corporate governance institute
(2007), Proportionality between Ownership and Control in EU Listed Companies: Comparative Legal study,
Brussels, 17.

81 Piéu L. 233 — 31 Bo Luat Thuong mai caa Phép, ban stra doi, bd sung nam 2007, ban tiéng Anh tai ), ban
tiéng Anh tai trang tin dién tir cia WIPO, duong dan https://wipolex.wipo.int/en/text/180801, truy cap lan
cudi ngay 31/05/2019.
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doanh nghiép. C6 nghia 13, chi can xay ra tinh trang hai doanh nghiép s& hitu phan
vbn cua nhau thi duoc xem da xay ra so hiru chéo. Cac doanh nghiép trong méi quan
hé s& hitu chéo ¢ phan c6 thé cling nganh nghé kinh doanh hozc khdng ciing nganh
nghé kinh doanh”.82 Nganh nghé kinh doanh cua doanh nghiép khéng lién quan dén
tiéu chi xac dinh s& hitu chéo c6 phan, mac di né c6 thé anh huong dén pham vi tao
ra nhitng tac dong cua so hitu chéo cd phan (ching han néu sé hiru chéo cb phan trong
nganh tai chinh, ngan hang, truyén théng, van tai, vién thdng... thi duoc cho la c6
kha niang gay ra nhiéu rai ro cho kinh té va xa hoi hon nhitng nganh nghé kinh doanh
Khé&c).

Trén thyc té, s hitu chéo c6 phan dién ra khong chi don gian giita hai doanh
nghiép véi nhau, ma con cd thé tao thanh mét hé thong s hitu ¢6 phan lan nhau giia
cdc doanh nghiép.8® “So hitu chéo c6 phan cd thé chi dién ra dudi hinh thirc giira hali
doanh nghiép, nhung ciing trong nhiéu trirong hop 1a tinh trang ciia mét mang luedi
cé phan gizza ba hogc nhiéu doanh nghiép.8* C6 thé dién giai bang mot vi du cu thé,
khi ma “cong ty X nam giz phan vén cia Cong ty Y, va cong ty Y nam giz# phan vén
Ciia cong ty Z. Pén luwot n6, céng ty Z nam gi phan vén cuia cong ty X, tgo thanh mét
tinh hudng sé hizu vong tron”, trong tinh hudng nay, s& hiru chéo cb phan con goi la
circular shareholding,® c6 nghia 1a s& hitu vong tron. Cing quan diém néu trén,
truong hop so hitu vong tron don gian nhat 1a “Cong ty A s¢ hitu ¢é phiéu tai Cong

ty B, Cong ty B s¢ hiru ¢ phiéu tai Cong ty C, va cong ty C sé hizu cé phiéu tai Cong

8 Mark Sher (2001), Bank firm cross shareholding in Japan: What it is, why does it matter, is it winding down,
DESA discussion paper, 5.

8 Federal Reserve Bank of San Francisco (2009), Japan'’s Cross shareholding Legalcy: The Financial Impact
on Bank, My.

84Seiji Ogishima, Takao Kobayashi (2002), Cross shareholding and Equity Valuation in Japan, Dai hoc
Tokyo, Nhat Ban.

8 Shearman & Sterling, Institutional Share Holder Services va European corporate governance institute
(2007), Proportionality between Ownership and Control in EU Listed Companies: Comparative Legal study,
Brussels, Bi, 17.
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ty A”.86 V& mit ly thuyét thi “so lwong cac doanh nghiép trung gian l1a khdng han
che®,

Tom lai, sé hitu chéo c6 phan dugc hiéu nhu sau:

(i)  S& hitu chéo cb phan Ia tinh trang hai doanh nghiép so hiru 13n nhau;

(i)  Céc van dé khac nhu: thoi gian cac doanh nghiép thuc hién so hitu chéo cd
phan, muc dich ctua doanh nghiép khi thuc hién s hiru chéo cd phan, nganh nghé
kinh doanh cua cac doanh nghiép tham gia so hitu chéo ¢ phan... déu khdng phai 1a
tiéu chi dé xac dinh s& hitu chéo c6 phan, ma chi 1a nhitng yéu t6 dé xem xét pham
vi tac dong do s hitu chéo c6 phan mang lai. Tiéu chi duy nhat dé xac dinh tinh trang
so hitu chéo co phan 1a tiéu chi vé duong di ctia dong tién.

Quan niém vé sé hitu chéo ¢6 phan ciia cac cong trinh nghién ciru duoc danh
gia 1a pht hop véi phap luat diéu chinh so hiru chéo ¢ phan tai cac quéc gia. So hitu
chéo 1 thuat ngir huéng dén viéc md ta mot hanh vi cua doanh nghiép trong hoat
dong gdp von, mua cd phan. Sé hiru chéo khdng bao gom yéu cau vé muc dich cua

giao dich dé, hoac nganh, nghé kinh doanh cua doanh nghiép tham gia giao dich do.

2.2.2. Quan diém tai Viét Nam

V& Iy luan, tai Viét Nam, sé hiru chéo c6 phan bat dau nhan duoc sy quan tam
nghién ciru tir khoang nam 2010. Pa s6 cac cdng trinh nghién ciru déu ké thira va
dong quan diém véi cac cong trinh ngoai nudc, co nghia 1a s hitu chéo c6 phan 1a s¢
hitu 1dn nhau. “Mgt cach khai quét, sé hizu chéo cé phan 1a khai niém dé chi mét hién
tirong xdy ra khi cong ty A nam gii c6 phan cia céng ty B ma cong ty B nay ciing
dang nam giir 6 phan tai céng ty A. Noi khdc di, sé hitu chéo cé phan 1 hién furong

nam giit cé phan qua lai giga nhitng cong ty véi nhau. Trong dang thite don gian

8 The Korea Fair Trade Commission (2014), Fair Trade Commission News: Stock Ownership of Large
Corporate Groups in 2014, Han Qudc.
87 Mitsuaki Okabe (2001), “Are cross-shareholding of Japanese corporation dissolving? Evolution and
implications”, Pai hoc Oxford, 33, 21.
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nhat, cha thé cia s hitu chéo cé phan chi bao gom hai cong ty”.88 Nhin chung, quan
diém cia da sd cong trinh trong nudc déu thé hién tinh than chung “so hizu chéo cé
phan don gidan 1a viéc hai té chirc sé hiru ¢é phan lan nhau, chang han nhuw céng ty
A dau tw vao cong ty B, sau dé cong ty B dau tw lai vao cdng ty A; hodc cd cong ty A
va B dau tw vao céng ty C, sau dé cong ty C ddu tw ngwoc tré lai vao cong ty A va
cong ty B”.8

Vé mit phap ly, trudc ndm 2014, s hitu chéo co phan chi 1a mét thuat ngir
kinh té thuan tiy dé dién ta mot tinh trang cac doanh nghiép mua co phan 13n nhau.
Niam 2010, tai Du thao 1an 1 Thong tu huéng dan thanh 1ap va quan 1y quy ma (ban
do Ban soan thao giri cac Cong ty ching khoan va cac ca nhan, to chirc c6 lién quan
dé lay y kién dong gop), diéu khoan vé phan giai thich tir ngir da giai thich cum tur
6 moi lién hé véi “so hiru chéo” 1a “dau tu chéo” nhu sau: “Dau tu chéo l1a viéc
mot to chirc tham gia gop von dau tu (t6 chirc dau tw) vao mot to chirc khac (t6 chuc
nhan dau tu), sau do, to chirc nhan dau tu lai tham gia cac hop dong kinh té hoic
dau tu nguoc lai vao to chirc dau tu”. Mic du Dy thao sir dung thuat ngir “dau tu
chéo” nhung cach giai thich thuat ngit ndy cho thiy nha quan 1y dang hudng dén
hanh vi s¢ hitu 13n nhau, nhu ndi ham cua thuat ngit so hitu chéo. Tuy nhién, phan
giai thich nay da bi loai bo khi Thong tu 183/2011/TT-BTC ngay 16/12/2011 cia
Bo Tai chinh huéng dan vé viéc thanh 1ap va quan 1y quy mé dugc ban hanh.

Cho dén nam 2014, “so hiru chéo” chinh thuc trg thanh thuat ngix phap Iy khi
dugc quy dinh tai Khoan 2 Biéu 189 Luat Doanh nghiép sé 68/2014/QH13 nhu sau:
“C4c cdng ty con cua cling mét cong ty me khéng dwoc cling nhau gop von, mua cé
phan dé s¢-hiru chéo cé phdn lan nhau”. Bén thoi diém nay, sé hiru chéo da tré thanh
thuat ngir phép Iy, nam trong pham vi diéu chinh cua phap luat vé doanh nghiép. Mic
di vay, Luat Doanh nghiép chi dé cap dén “so hiru chéo”, khong giai thich nhu thé

nao la s¢ hiru chéo.

8 Vii Thanh Ty Anh, Tran Thi Qué Giang, Dinh Cong Khai, Nguyén Btc Mau, Nguyén Xuan Thanh, D5
Thién Anh Tuin (2013), S¢ hitu chong chéo giira c&c té chire tin dung Va tdp doan kinh té tai Viét Nam,
Chuong trinh giang day kinh té Fulbright.

8 Trinh Thanh Huyén (2012), “Sé hiru chéo: Tir cAc Chaebol Han Quéc dén hé théng ngan hang Viét Nam”,
Tai chinh, 11, 58-60.
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“S¢ hitu chéochinh thirc dugc giai thich v& mat phap 1y tai Khoan 2 Didu 16
Nghi dinh s6 96/2015/ND-CP ngay 19/10/2015 caa Chinh pha quy dinh chi tiét mot
s6 Diéu cua Luat Doanh nghiép.® Theo d6, “s¢ hizu chéo 1a viée dong thoi hai doanh
nghiép ¢6 s¢ hizu phan vén gop, ¢é phan ciia nhau”. Mic du chi & mic so khéi, song
cho thay vé phép Iy, Viét Nam c6 chung quan diém véi da sé cac qubc gia trén thé
gidi vé dau hiéu nhan biét s¢ hitu chéo c6 phan.®!

Tuy nhién, tai Viét Nam van con c6 mot sb it quan diém khéc vé sé hitu chéo
o phan. Cu thé:

Moét, c6 quan diém cho rang viéc nam giir ¢6 phan cua nhau trong cac hoat
dong dau tu tai chinh thi khéng duoc xem 14 so hitu chéo ¢6 phan. C6 nghia 1a “khi
cac cong ty nam giir cé phan lan nhau véi mét ty 16 nhdt dinh du d@é co thé tham gia
vao héi dong qudn tri hay ban diéu hanh” hodc “c6 quyén chi phei nhdt dinh trong
viéc hoach dinh va quan tri cia nhau thi méi goi 1 s¢ hizu chéo cé phan®2. Nhu vay,
trong tiéu chi nhan dién s& hitu chéo c6 phan theo quan diém nay c6 thém diéu kién
vé muyc dich s& hitu chéo co phan. Néi cach khéc, ciing 1a tinh huéng doanh nghiép
A s& hitu ¢6 phan cua doanh nghiép B, ddng thai doanh nghiép B so hitu ¢b phan cua
doanh nghiép A, c6 thé 1a so hitu chéo c6 phan néu viéc nam giir tao ra quyén chi
phdi trong hoach dinh va quan tri caa nhau, hoic khong la sé hitu chéo ¢ phan néu
viéc ndm giir chi 1a két qua cua hoat dong dau tu tai chinh.

Hai, tai B&o cao kinh té vi mé nam 2012, Uy ban Giam st tai chinh qudc gia
danh gia s hiru chéo cb phan trong hé théng ngan hang Viét Nam dang ton tai 06
nhom: (i) So hitu cua cac ngan hang thuong mai nha nudc va ngan hang thuong mai
nudc ngoai tai cac ngan hang lién doanh; (ii) C déng chién luge nudc ngoai tai cac
ngan hang thuong mai; (iii) C6 dong tai cic ngan hang thuwong mai la cac cong ty

quan ly quy; (iv) S hitu cua ngan hang thuwong mai nha nudc tai cdc ngan hang

% Nghi dinh nay c6 hiéu luc thi hanh ké tir ngay 08/12/2015.

91 \/4n dé giai thich vé sé hitu chéo ¢ phan theo phép luat Viét Nam duoc phén tich tai Chuong 3 cta Luan
an.

92 Vii Thanh Ty Anh, Tran Thi Qué Giang, Dinh Cong Khai, Nguyén Dtc Mau, Nguyén Xuan Thanh, D5
Thién Anh Tuin (2013), S¢ hifu chong chéo giiza c4c té chirc tin dung va tdp dodn kinh té tai Viét Nam: Pdnh
gia va cac khuyén ngh; thé ché, Chuong trinh giang day Kinh té FulBright.
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thwong mai ¢6 phan; (v) S& hitu 1an nhau giira cac ngin hang thuong mai ¢4 phan;
(vi) S¢ hiru ngan hang thuong mai ¢6 phan bai cac tap doan, téng cong ty nha nuéc
va tu nhan.

Can ct ndi dung chia nhdm, Bao céo cho thiy c6 hai dang tdn tai s& hitu chéo
¢ phan cta ngin hang thuong mai. Dang thtr nhat 13 ngan hang “sé hitu 13n nhau”,
c6 nghia 1a ngan hang A s¢ hitu ngan hang B, va nguoc lai ngén hang B cling s¢ hitu
ngan hang A. Quan diém nay d6ng nhat véi cach hiéu chung vé s hitu chéo ¢ phan
da phan tich. Dang tht hai 1a truong hop doanh nghiép s& hitu ngan hang, hoac ngéan
hang s¢ hitu doanh nghiép, ma khong can s¢ hiru nguoc lai.

Dang s& hitu chéo ¢6 phan tha hai cho thay van dé can quan tam khéng phai
1a duong di ciia dong tién ma chinh la nganh nghé kinh doanh cia doanh nghiép. Néu
ngan hang s& hitu mot doanh nghiép khac khéng phai 12 ngan hang, tic 1a dang dau
tu vao mot nganh nghé khac vai nganh nghé cét I18i cia no, thi ciing duoc xem 14 so
hitu chéo ¢ phan.

Tir hai quan diém khac vé so hitu chéo ¢6 phan néu trén cho thay:

Thir nhat, vé 1y luan, nhitng quan diém ndy c6 sy nham 1an giita s¢ hitu chéo
6 phan véi viéc nam giit chéo. Sy nham 1an ndy da duoc cac cong trinh nghién ctru
ngoai nude phan tich. Cu thé, so hitu chéo ¢d phan khong nén nham 14n véi sy nim
giit chéo, tic 13 viéc ndm giit nhiéu chudi diéu khién trong kim ty thap.%® Kim tu thap
1a cau trac bao gdm cac mdi quan hé tir trén xudng dudi, trong khi cau tric sé hiru
chéo cd phan bao gom cac vong khép kin.** Diéu nay c6 nghia 1a néu doanh nghiép
A nam gitt c6 phan ctia doanh nghiép B, ma dén luot nd, doanh nghiép B khong nam
giit ¢ phan cta A, thi day chi c6 thé 1a tinh hudng ctia s& hitu theo cu trac hinh thap,
khong dugc xem 14 s& hiru chéo c¢6 phan.

Trong mé hinh dau tu nay, mot doanh nghiép sé dau tu vao mot doanh nghiép

nhan dau tu, doanh nghiép nhan dau tu stir dung nguon vén nay dé dau tu vao doanh

9 (Claessens, S. Djankvo, S. Lang (2000), “The Separation of onwership and control in East Asian
corporations”, Journal of Financial Economies, 58, 1-2, 81-112.

% Ritzberger, K. va Shorish, J. (2002), Cross-ownership among firms: some determinants of the separation of
ownership from control, Institute for Advanced Studies, Ao.
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nghiép khac va hoat dong nay cu tiép dién nhu thé. Hoat dong dau tu trong trudng
hop nay tao thanh mot chudi cac doanh nghiép tham gia theo hinh sgi xich, mdi
doanh nghiép 1a mot mat xich, trong dé6 doanh nghiép dau tién cé sic anh huang
dén cac doanh nghiép mit xich con lai thdng qua doanh nghiép mét xich trude do.
Pay 1a mot trong nhitng cach thirc dau tu dé doanh nghiép diéu khién quyén bo
phiéu cua cac doanh nghiép muc tiéu.% Cac phan vén s& duoc ndm giir doc theo
chudi xich ¢ thé tao ra quyén luc dé thuc hién quyén sé hiru ddi véi nhiéu doanh

nghiép khac nhau theo mé hinh sau:

A » B »C———>»D ————»

Thir hai, cac quan diém nay ciing khong khong phit hop véi quy dinh phap luat
Viét Nam vé so hiru chéo ¢6 phan theo quy dinh caa Luat Doanh nghiép 2014 va
Nghi dinh s6 96/2015/ND-CP.

Nhu vay, tém lai sé hiru chéo c6 phan la tinh trang cac doanh nghiép so hitu

Ian nhau, theo dang thire don gian nhat nhu sau:%

v

Co cau co phan ctia mot doanh nghiép tham gia s& hiru chéo c¢6 phan sé dugc

thé hién nhu sau:

% Victor Dorofeenko, Larry H. P. Lang, Klaus Ritzberger va Jamsheed Shorish (2008), “Who controls Allianz
— Measuring the separation of dividend and control rights under cross-ownership among firm”, Annals of
Finance (4), 75-103.

% Guo Li & Yakura Shinsuke (2009), The Cross holding of company shares — A Preleminary legal study of
Japan and China, Peking University Law School.
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Céc loai cb phan khac

Cb phan duoc nam giir don phuong bai doanh nghiép khac

Co phan s hitu chéo voi
doanh nghiép khac

Cac yéu té khac nhu d6 dai cua thoi gian thuc hién sé hitu chéo ¢ phan, muc
dich s hitu chéo cb phan, nganh nghé kinh doanh cua doanh nghiép tham gia so hitu
khdng phai 1a tiéu chi dé xac dinh mét tinh hudng s hitu chéo ¢6 phan, mic du nd
c6 thé 1a tiéu chi duoc str dung dé danh gia pham vi, mac do tac dong cua sé hitu

chéo c6 phan.

2.3. Pic diém sé hiru chéo co phan

C6 hai khia canh chinh tao nén dic trung cho mét cau tric sé hitu. Thir nhat
la chu thé so hitu, thir hai 1a cach thiae va mie do so hitu. Can ctr vao quan diém
chung vé s& hitu chéo c6 phan nhu da phan tich & trén, cé thé rat ra cac dic diém cua
s& hitu chéo ¢6 phan nhu sau:

Thet nhdt, quan hé s¢ hitu chéo cb phan chi dugc xem xét trong mdi lién hé
giita it nhat hai doanh nghiép véi nhau. Sé hitu chéo ¢6 phan 1a quan hé cé tinh tuong
tac qua lai gitra cac chu thé 1a doanh nghiép. Vi vay, khi nghién ctu vé sé hitu chéo
¢ phan, khdng chi nghién ciu vé mot doanh nghiép duy nhat ma phai nghién cau
doanh nghiép nay trong méi quan hé sé hitu véi doanh nghiép con lai. Diéu nay dic
biét co y nghia trong viéc nghién ciru vé diéu chinh phap 1y dbi véi so hitu chéo co
phan khi xac dinh doanh nghiép nao 1a doanh nghiép s hiru ban dau, doanh nghiép
nao tao nén sg hitu chéo c6 phan, tir d6 xac dinh trach nhiém phap 1y twong Gng.

S& hitu chéo cb phan c6 thé duoc tao ra bang su chu dong hoic bi dong. Doanh
nghiép tham gia s& hitu chéo c6 phan maot cach bi dong, c6 nghia 13 mot bén trong
mdi quan hé s& hitu chéo ¢ phan hoan toan khong c6 chu y nam gitt phan von cua

doanh nghiép dang 1a c6 dong cta no.
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Quan hé s& hitu chéo cb phan duogc tao ra mot cach chu dong khi cac doanh
nghiép thuc hién so hitu chéo ¢d phan théng qua thoa thuan nhu sau: (i) Doanh nghiép
chao béan c6 phan riéng lé cho mot doanh nghiép xac dinh ma doanh nghiép chao béan
dang 1a c6 dong cua doanh nghiép dugc chao ban; (ii) Cac doanh nghiép cung thoa
thuan nam giir phan vén caa nhau. Trong trudng hop ndy, cac thoa thuan thuong
khong chi hudng dén cac muc dich ngin han,?” ma con huéng dén cac muc tiéu chién
lugc cua ca hai doanh nghiép.

That hai, ban chat méi quan hé so hitu chéo ¢o phan dugc hinh thanh bai duong
di cua dong tién gitra hai doanh nghiép, khéng xem xét vé nganh nghé kinh doanh
cua doanh nghiép. Pay 1a dic diém cot 18i cia mbi quan hé s¢ hitu chéo co phan.
Piéu nay cang dac biét quan trong khi ban hanh cac quy dinh lién quan dén ké toan
doanh nghiép dé xac dinh ngudn vén cua doanh nghiép. Cac chuan muc ké toan ciing
¢ quy dinh vé truong hop néu doanh nghiép con sé hitu nguoc lai doanh nghiép me
thi muc so hiru nay khong duoc ghi nhan vao vén cua doanh nghiép me.

Nhu vay, van dé co ban ctia so hitu chéo cd phan khong phai 1a nganh nghé
kinh doanh cta doanh nghiép, ma 1a vin dé vé mdi quan hé s& hiru. Tuy nhién, nganh
nghé kinh doanh cua doanh nghiép ciing dong vai tro quan trong trong viéc danh gia
muc ¢6 anh hudng cua so hitu chéo ¢6 phan. Do nhing tac dong cia so hitu chéo ¢o
phan mang lai ma trong mot sé nganh nghé nhat dinh, néu xuat hién s hitu chéo ¢o
phan thi mac do anh huong dén nén kinh té va x& hoi s& cao hon s hitu chéo ¢6 phan
& nhitng nganh nghé khac, dic biét 1a trong nhitng nganh nghé ma phap luat c6 yéu
cau vé von phéap dinh.

Thong thudng, trén thuc té, trong mot mang ludi gitra cac doanh nghiép tham
gia so hitu chéo, véi cling mot nhoém doanh nghiép, van thudng xuét hién tong hop
céc truong hop dau tu 13n nhau va dau tu theo hinh chudi. Cac quan hé dau tu chéo

trong mot mang ludi nhin chung dugc dién ra ddng thoi cac quan hé sau:

% Mitsuaki Okabe (2001), Are cross-shareholding of Japanese corporation dissolving? Evolution and
implications, Pai hoc Oxford, 33.
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(i) Quan hé doanh nghiép me - doanh nghiép con, trong d6 doanh nghiép me s¢
hitu tir 50% phan vén caa doanh nghiép con, va nguoc lai, doanh nghiép con sé hitu
phan vén cua doanh nghiép me.

(i)  Quan hé sé hitu phan vén caa doanh nghiép me va doanh nghiép con dbi voi
cac doanh nghiép lién quan va nguoc lai. Trong dé, ty 18 so hiru c6 phan cua doanh
nghiép me va doanh nghiép con trong cac doanh nghiép lién quan dudi 50%.

(iii)  Giita cac doanh nghiép lién quan c6 thé so hitu chéo hoic khong.

Trén thyc té, doanh nghiép thuong cé nhu cau kiém soat cac cong doan lién
tiép cua qua trinh san xuit hoac phan phdi mot san pham, dich vu. Dé thuc hién
duoc cdng viéc ndy, doanh nghiép phai quyét dinh phat trién trong chinh noi bo
doanh nghiép hoic thuc hién viéc nam phan vén kiém soat & doanh nghiép khac ma
doanh nghiép nay da sin c6 kha niang thuc hién mot s6 cong doan caa qué trinh san
xuat, phan phdi san pham dich vu. Su két hop nay c6 thé tao cho doanh nghiép
nhitng hiéu qua trong mot sé hoat dong san xuat, kinh doanh nhat dinh tdy thuoc
theo cac tinh chat khac nhau, vi du:

()  Tinh phu thudc IAn nhau vé cdng nghé cta cac cong doan thudc mot qué trinh
san xuat trong mot s6 nganh nghé kinh doanh. Chang han, trong nganh luyén kim,
néu nhitng thoi thép dugc can mong ngay tai thoi diém dang con nong sé giup tiét
Kiém nang lugng hon so vai viéc tach biét cac cong doan doi hoi cho thép nguoi di,
van chuyén, nung chang lai mot 1an nixa truge khi can.

(i)  Tinh loi thé cua viéc tap hop trong ciing mot nhém doanh nghiép san xuét
nhitng san pham c6 thé bo sung cho nhau vé mat cong nghé, thuong mai, nghién
ctru va phat trién, chinh sach cta nha nuéc.

(iii)  Trong trudng hop vong doi cia san pham khién cho doanh nghiép thugc céac
nganh cdng nghé méi gap kho khan dé tim nhitng san pham trung gian can thiét, thi
viéc sa hitu chéo 1a mot cach gian tiép dé hop nhat cac cong doan ché tao san pham.
(iv)  Nhu ciu 6n dinh dau vao cia doanh nghiép san xuét trudc cac bién dong vé
cung, cau cua thi truong. Nhu cau nay khuyén khich cac doanh nghiép tao ra su lién

két voi nhau dé giam thiéu nhitng anh huang tir sy bién dong thi truong.
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(v)  Nhu cau tiét kiém chi phi giao dich cua céc doanh nghiép.%

2.4. Céc kiéu cau trac sé hiru chéo cé phan

C6 nhiéu cach dé phan loai vé s& hitu chéo c6 phan. Tuy nhién, cach phan
loai phd bién va hiéu qua nhit s& duoc thuc hién dua theo mac do phirc tap cua
mang ludi s¢ hitu chéo va ddi twong doanh nghiép tham gia s& hitu chéo.
2.4.1. Cdu trac sé hitu chéo cé phan theo mike dg phic tap
2.4.1.1. Cdu tric s¢ hizu chéo cé phan khéng c6 doanh nghiép trung tam

Kiéu cau tric thir nhat, & mic d6 don gian nhat, chi c¢é hai doanh nghiép tham
gia mang lugi sé hiru chéo c6 phan, trong ¢6 mdi doanh nghiép déu dong vai tro 1a

cd dong cua doanh nghiép con lai, theo md hinh sau:

Kiéu cu tric thir hai, s hitu chéo c6 phan tao ra mot dudng thang duoc ciu
tao bai nhitng mat xich 1a cac doanh nghiép. Cac doanh nghiép s& hitu chéo ¢ phan
nhau, ddng thoi ban than mai doanh nghiép nay ciing s& hitu chéo ¢ phan véi doanh
nghiép ké tiép va ctr nhu vay. Trong md hinh minh hoa duéi day, doanh nghiép A va
B s hiru chéo ¢d phan ciia nhau, sau d6, doanh nghiép A va B lan luot nam trong
mbi quan hé s¢ hitu chéo co phan véi cac doanh nghiép C va D, nhung ban than

doanh nghiép C va D khéng c6 méi quan hé so hiru chéo ¢b phan.

Ce—»A<—>»B«—>»D

Kiéu ciu truc thtr ba, sé hitu chéo ¢ phan theo mé hinh tuan hoan, hay con

goi la s hru vong tron (circular shareholding).

% Nguyén Don Phudc dich (2010), Kinh té hoc doanh nghiép, Nxb Tri Thirc, Ha Noi, 62.

% Vijéc phan loai tai Muc 2.4 cua Luan an duoc thyc hién trén co so tham khao céch phan loai vé s¢ hitu chéo
cua cong trinh Misuaki Okabe (2002), Cross shareholdings in Japan: A new unified perspective of the
economic system, Nxb. Edward Elgar, Cheltenham, Anh.
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Day 1a s& hitu chéo ¢ phan gitra cac doanh nghiép ma theo d6 mdi doanh
nghiép déu 1a diém dau tién nhung ciing 1a diém két thic caa qué trinh so hitu chéo
cd phan, tao thanh mot vong tron. G mé hinh minh hoa nay, cac doanh nghiép A, B,
C, D s& hitu chéo c6 phan 13n nhau. Puong di ctia nguon vén dau tu tao thanh mot

vong tron khép kin.
A == B
I
Kiéu cau trac tha tu, 1a mot kieu mang ludi so hitu chéo ¢6 phan phuc tap gitra
cac doanh nghiép. Céac doanh nghiép sé hitu chéo ¢6 phan nhau va dong thoi so hitu
chéo ¢ phan vai nhitng doanh nghiép khac. Nhitng doanh nghiép nay cé thé c6 mdi
lien hé véi nhau hoac khdng c6 méi lién hé véi nhau, tao nén mot mang ludi phic
tap. Cang nhiéu doanh nghiép tham gia, mang ludi cang chiang chit va kho tach bach
tai san cua cac doanh nghiép vaéi nhau. Trong hinh minh hoa, doanh nghiép A s hitu
¢ phan cua doanh nghiép B, doanh nghiép B dong thoi sé hitu c6 phan caa doanh
nghiép D, doanh nghiép C. Pén luot minh, doanh nghiép C lai dau tu vao doanh
nghiép A, doanh nghiép D... va cit tiép tuc nhu vay vai doanh nghiép A va D. Khong
cd bat ky quy tic nao duoc dit ra ddi véi hoat dong dau tu gitta cac doanh nghiép

nay, trir mot quy tac duy nhat la cac doanh nghiép nay so hitu 1dn nhau. Pay 1a mot

truong hop ma rong cua kiéu mang ludi thir ba theo hudng phuc tap hon.

Trén thuc té, hoat dong dau nay thuong dién ra & cac doanh nghiép muén tao
cac moi lién két thanh chudi gia tri hoan chinh, gia ting loi nhuan va nang luc canh
tranh théng qua so hitu chéo c6 phan. Pay 1a mdi lién két gitta nhitng doanh nghiép

thudc nhitng nhdm nganh san xuét khéac nhau.
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Mot vi du cu thé tai Viét Nam trong mang luéi so hitu chéo cia CTCP Xay
dung Cau dudng Binh Triéu vao thang 9 nam 2012 nhu sau (theo théng ké tai Trang
tin dien td cua CTCP Chung khoan Bao Viét, duong dan:
http://www.bvsc.com.vn/News/2012927/212704/thi-truong-chung-khoan-so-huu-

cheo-va-nhung-cau-hoi.aspx):1%

CTCP Xay dung
Cau duong Binh %,
Triéu o
35%
CTCPCII CTCPSII
3.32%
CTCP Xay
dung Ha Noi

2.4.1.2. Cau tric s¢ hizu chéo cé phan ¢ doanh nghiép trung tam
Kiéu cau tric tha nam, s& c6 mot doanh nghiép dang & vi tri trung tam dé thyuc
hién méi quan hé s& hitu chéo cb phan véi nhitng doanh nghiép khac.

B

00 Trang tin dién t¢ cua CTCP Chung khoan Bao  Viét, duong dan:
http://www.bvsc.com.vn/News/2012927/212704/thi-truong-chung-khoan-so-huu-cheo-va-nhung-cau-
hoi.aspx, truy cap 1an cudi ngay 06/03/2019.
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Kiéu cau trdc tha sau, 1a truong hop mé rong cua kiéu thir 5, va twong tu nhu

kiéu mang lugi thir 4, nhung mirc do phuc tap cao hon.

-

C6 thé lay vi du cho kiéu so hitu chéo nay tai Viét Nam Ia tinh trang cua Cong ty ¢6

phan Gilimex trong sau thang dau nam 2012 theo mé hinh sau:10t

CTCP Gilimex
A
-
@
o s
S “g
7 = o
o
o
r S
o
©
Cong ty TNHH .
BDS Gia binh Cong ty TNHH CTCP Gilimex
May Thanh My PPJ

2.4.2. Cau tric sé hiru chéo co phan theo ddi twong doanh nghiép tham gia
Nhu da phén tich, nganh nghé kinh doanh cua doanh nghiép khdng phai la dau
hiéu dé nhan dién mot quan hé sé hitu chéo ¢b phan, nhung né cé thé duoc xem la

mét trong nhiing yéu té quan trong dé danh gia tac dong cua sé hiru chéo co phan.

101 Tap chi dién tir Pau tu ching khoan, duong dan: https:/tinnhanhchungkhoan.vn/chung-khoan/so-huu-
cheo-va-nhung-cau-hoi-24168.html, truy cap 1an cudi ngay 06/03/2019.
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Ngoai ra, xét vé mit lich sir, théng thudng & nhitng quéc gia ma hé théng tai chinh
c6 ton tai s& hitu chéo c6 phan, thudng cd su tham gia cua cac doanh nghiép tai chinh
ma chu yéu 1a ngan hang thuong mai. Do do, viéc xem xét trong mang ludi s& hitu
chéo cb phan c6 ton tai cac doanh nghiép tai chinh khong ciing 13 mot trong nhiing
yéu té dé danh gia vé quy md sé hitu chéo ¢ phan.

Viéc phan loai nay duoc tm tit theo bang sau:1%?

Cé phiéu dwoc nam giir boi

Doanh nghiép DPoanh nghiép
tai chinh phi tai chinh

Ca phieu Doanh nghiép tai chinh A C
duwoc phat
hanh bgi  Poanh nghiép phi tai chinh B D

Theo khudn khd néu trén, s& ¢ 4 loai lién két s¢ hitu chéo ¢ phan, cu thé:

- Truong hop A: doanh nghiép phat hanh 1a mot t6 chirc tai chinh, va c6 phiéu
duoc ndm bai cac to chue tai chinh khac;

- Trwong hop B: Doanh nghiép phét hanh 13 t6 chuc phi tai chinh, nhung doanh
nghiép nam giit co phiéu 1a doanh nghiép tai chinh; Diéu nay ham y mét truong hop
quan trong cua sé hiru chéo ¢ phan gitta mot bén 1a ngan hang va mot bén 1a mang
lugi cac doanh nghiép khéc, cling duoc xem 14 s& hitu chéo ¢6 phan theo chiéu ngang.

- Trwong hop C: Doanh nghiép phat hanh 1a doanh nghiép tai chinh, va phan
vén cia nd dugc nam giir boi doanh nghiép phi tai chinh,

- Trwong hop D: Doanh nghiép phéat hanh 1a phi tai chinh, va doanh nghiép nim
gitt phan vén cua no ciing 1a doanh nghiép phi tai chinh. Pay 1a s¢ hitu chéo ¢b phan

gitra cac thanh vién cua mot tap doan theo chiéu ngang. Trudng hop khéc 1 s& hitu

102 Mitsuaki Okabe (1999), Theory of contemporary finance and the financial system: Financial
intermediation, payments, and market information, Tokyo, Nhat Ban.
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chéo ¢ phan trén méi quan hé theo chiéu doc giita cac nha cung cap va cac nha tiéu
thu, thudng thay trong nganh cong nghiép o to.

Tur su két hop giita hai cach phan loai néu trén, c6 thé tao ra mot cach phan
loai tiép theo vé s hitu chéo cb phan. Theo su két hop nay, c6 hai truong hop so hitu
chéo ¢6 phan can luu ¥, 1a s hitu chéo ¢6 phan theo chiéu ngang va s hitu chéo cb

phan theo chiéu doc.

2.4.2.1. Sé hiru chéo cé phan theo chiéu ngang

Trong mdi quan hé so hitu chéo cb phan theo chiéu ngang, s& ¢ mot doanh
nghiép cbt 16i nam & vi tri trung tm va nhitng nhanh cac doanh nghiép san xuat dong
vai tro la doanh nghiép vé tinh.1% Doanh nghiép trung tdm nay thuc hién hoat dong
diéu tiét ngudn von giira cac doanh nghiép. Giira cac doanh nghiép vé tinh cd thé thuc
hién hoac khéng thuc hién so hitu chéo cb phan. Cac tap doan ndi tiéng caa Nhat ban
nhu Mitsui, Mitsubishi, Sumitomo, Fuyo, Daiichi Kangyo va Sanwa la vi du ré rang
cho mdi quan hé nay.1% Lién két ngang hoat dong theo nguyén tic sau:

Mgt, doanh nghiép tai chinh nim & vj tri trung tam, 14 ngudi cho cac thanh
vién trong nhém vay vén va nam giit luong cd phan c6 kha nang chi phdi trong cac
doanh nghiép thanh vién. Doanh nghiép trung tdm dong vai tro quan trong & nhiéu
khia canh.1%5 Cy thé:

(i)  Giup cac doanh nghiép trong nhom dat dwoc nguon von theo nhu cau, dong
vai tro 1a ngudi cho vay 16n nhat.
(i)  Hd tro kip thoi khi cac doanh nghiép trong nhém gap van dé vé tai chinh.

(iii) Dong vai trd quan trong trong quan tri ddi vai cac doanh nghiép trong nhom. 108

108 Edward B. Douthett, Kooyul Jung va Wilkil Kwak (2004), “Japanese Corporate Groupings (Keiretsu) and
the Characteristics of Analysts’ Forecast”, Review of Quantitative Finance and Accounting, (23), 79-98.

104 Edward B. Douthett, Kooyul Jung & Wilkil Kwak (2004), “Japanese Corporate Groupings (Keiretsu) and
the Characteristics of Analysts’ Forecast”, Review of Quantitative Finance and Accounting, (23), 79-98.

105 Okabe (1999), Theory of contemporary finance and the financial system: Financial intermediation,
payments, and market information, Tokyo, Nhat Ban.

1% Guo Li & Yakura Shinsuke (2010), The Cross Holding of Company Shares: A preliminary Legal Study of
Japan and China, duong dan http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1618688, truy cap lan cudi
ngay 31/5/2019.
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Néu doanh nghiép trung tam la céc t6 chuc tin dung, cac hoat dong nay sé giup
t6 chic tin dung giam rai ro van hanh khi cho vay d6i véi cac doanh nghiép trong
nhém vi ¢6 thé danh gia chinh xac du an, kiém soat duoc viéc sir dung von vay, nam
bt kip thoi cac van dé tai chinh cua bén vay. o7

Hai, nhdm céc doanh nghiép thanh vién hoat dong trong nhiéu nganh cong
nghiép khéc nhau, tir cong nghiép dong tau, luyén kim, xay dung, héa chit cho dén
thuong mai. Cac doanh nghiép nay so hitu chéo co phan nhau va cé su trao doi vé
mat nhan su.

Ba, lanh dao giira cac doanh nghiép s& to chirc cac cudc gap g dinh ky dé trao
d6i théng tin véi nhau.

Do s hitu phan vén I1an nhau va chiu anh hwong caa mot doanh nghiép tai
chinh nén céc doanh nghiép trong mang ludi nay thuong cé chién luoc kinh doanh
théng nhat, phat huy kha niang hop tac va tuong tro. Diéu nay lam cho cac doanh
nghiép thanh vién thudc cac tap doan tuy doc lap vé mat phép ly, song cling chia sé
nhitng chién lugc kinh doanh théng nhat, kinh nghiém quan Iy, chinh séach nhan su,
chinh sach tiép can thi trudng, déng thoi gitp nhau ban chéo san pham.108

Mic du vay, so hiru chéo s& 1a ganh niang cua cac doanh nghiép khi gia co
phiéu di xubng. Khi gia co phiéu giam, khoan dy phong ciing s& giam theo va lam
cho viéc quan tri doanh nghiép trd nén khong 6n dinh. Dudi hoan canh nay, ca doanh
nghiép tai chinh va doanh nghiép phi tai chinh déu nhan thay ganh ning thuc su cua
luong ¢ phiéu dang nim giir chéo.1% Piéu nay di duoc minh ching tai Nhat Ban
vao nhirng nam 1990, sy gia tang rui ro tir cAc khoan vay ngan hang da lam gia tang
rai ro tin dung, va 1am ting kha ning pha san ngan hang. Xu hudng suy yéu vé vi thé
tai chinh ciia cac ngan hang tai Nhat Ban da lam giam gia c6 phiéu ngan hang. Pay

la mét trong nhitng 1i do chinh dan dén viéc cac doanh nghiép dat muyc tiéu ban ra cac

107 Mark Ramseyer (1998), “Cross-shareholding in the Japanese Keiretsu”, Economic and Business
Discussion Paper Series, Havard Law School, Center of Law, 244.

108 i Huy Tir (2002), M6 hinh tdp dodn kinh té trong cong nghiép hod, hién dai hod, Nxb Chinh tri quéc gia,
Ha Noi, 14.

109 Tachibanaki (2000), “Absorbing agencies of the discharged shares of corss-held shares”, Comtemporary
finance and the policy, Tokyo, Nhat Ban.
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cb phiéu ngan hang, chim dut viéc so hiru chéo cb phan khién cho ty 1& s¢ hitu chéo

giam dang ké vao nam 1998.110

2.4.2.2. S¢ hitu chéo cé phan theo chiéu doc

Goi 1 s6 hitu chéo c6 phan theo chiéu doc khi cac doanh nghiép so hitu chéo
nhau nam trong mot chudi méi quan hé giira nha san xuat, nha cung tng nguyén vat
liéu va nha tiéu thu. S& hitu chéo c6 phan tao ra méi quan hé phu thudc 1an nhau 1am
cho cac doanh nghiép co thé chi dong duoc ngudn cung cap nguyén liéu. Bén canh
d6, doanh nghiép c6 thé linh hoat trong chién lugc nhiam tang nang luc canh tranh.
Chang han, mot mang ludi doanh nghiép sé hitu chéo ¢6 phan nhau trong nganh xay
dung nhu sau: mot doanh nghiép xay dung, mot doanh nghiép san xuat vat liéu xay
dung, tu van thiét ké, kinh doanh bt dong san. Mang lu6i cac doanh nghiép nay co
thé chap nhan lgi nhuan thap trong linh vuc xay lap nhung loi nhuan cao trong kinh
doanh vat liéu xay dung. Trong linh vuc xay lap, do san pham it c6 su khéc biét hoa
nén canh tranh thudng dugc thuc hién théng qua bo thau thap. Do do, dé dat duoc
nhitng hop dong xay dung I6n, cac doanh nghiép xay Iap chap nhan dit gia bo thau
thap, bu lai, tap doan c6 loi nhuan & trong thi truong cung tng vat liéu xay dyng.!™

Tam quan trong ctia C4C cam két ngdm dinh dé thuc hién s hitu chéo c6 phan
cling c6 thé thay doi theo timg linh vuc céng nghiép hoic loai hoat dong san
xuat.'2 S¢ hitu chéo c6 phan dac biét quan trong ¢ nhitng nganh ma “hoat déng san
xudt phu thudc vao sw tham gia va dau tw ciia mot s6 lirong 16m cdc bén lién quan. Quy
trinh san xudt phire tap, doi héi sw sdp xép nha cung cdp va ngwoi mua khdc nhau,

6 thé dac biét phu thuéc vao mo hinh so hitu do thuc dcfy sw cam két va tin tuong 113

110 Kanda va Capital Market Research Group (2001), Theory and Practice of dissolution of cross
shareholding, Tokyo.

111 Nguyén Tuan Duong (2010), “Phuong thirc tao loi nhuan cia cac tap doan kinh t&”, Tap chi nghién ciu
Tai chinh ké toan (06), 05.

112 Maher, M. E. (1997), “Transaction cost economics and contractual relations”, Cambridge Journal of
Economics, 21(2), 147-170.

113 Franks, J. va C. Mayer (1996), “Hostile takeovers and the correction of managerial failure”, Journal of
Financial Economics, 40,163-181.
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2.5. Vai tro ciia s¢ hiru chéo ¢d phan
2.5.1. Gidam chi phi v@n hanh ciza doanh nghiép

Tht nhat, s hitu chéo gip doanh nghiép tiét kiém chi phi giao dich.!4

Chi phi giao dich bao gom thoi gian va chi phi dam phan, soan thao, thuc thi
cac giao dich. Chi phi nay phét sinh tir su twong tac gitta hanh vi co hoi, kha nang
con ngudi han ché trong moéi trudng bt dinh va diéu kién thdng tin khéng can xang.
Chi phi nay gia ting khi c6 hanh vi ltra di, vi dy nhu khi mot bén ddi tac trong giao
dich hanh dong co hoi nham thu lgi riéng tir chi phi ciia bén con lai. Ngoai ra, chi phi
giao dich con bao gém céac chi phi ma doanh nghiép phai chi tra cho cong tac diéu
tra, tim hiéu vé tinh hinh cua cac bén ddi tc c6 lién quan va chi phi khic phuc khi
hanh vi co hdi xay ra.

Ddi véi doanh nghiép, su tham gia nay gilp cac doanh nghiép tiét kiém duoc
chi phi sir dung von.1® Cac cdng trinh nghién ciru da chieng minh va giai thich vi sao
cac mang ludi s¢ hiru chéo cb phan (théng thuong 1a cac tap doan) rat chi trong thanh
lap ngan hang. Cac nghién ctu trén thé gisi déu thira nhan su thanh cong cia qué
trinh c6ng nghiép hoa ciia mot s6 nudce trén thé gisi co su dong gop dang ké cua lién
minh ngan hang — doanh nghiép, do ngudn thu dugc goi tron trong pham vi mot s6
doanh nghiép, khong bi san s¢ ra bén ngoai.*®

Thi hai, s6 hitu chéo ¢ phan gip doanh nghiép giam chi phi trong viéc tiép
can nguon tai nguyén, mang ludi kénh phan phdi, nghién ctu phét trién ky thuat, gia
tang loi nhudn va nang cao ning luc canh tranh. Nhizng mai quan hé tin cdy, sw sé
chia théng tin, phan chia céng viéc va phai hop hanh dong... thoi ndo ciing can cho
nguoi kinh doanh, canh tranh cang gay gat thi mgt doanh nghiép don Ié cang khé cé

thé ti gay dung ddng ké.'7 S& hitu chéo c6 phan vi vay cd thé xem nhu 13 mot chién

114 Yuan Lu va Jun Yao (2006), “Impact of state ownership and control mechanisms on the performance of
group affiliated companies in China”, Asia Pacific Journal of Management, 23, 485-503.

115 phan Thi Nha Trac (2016), “S hitu chéo gitra ngan hang thwong mai va cong ty niém yét trén thj truong
ching khoan”, Tgp chi Tai chinh, 2, 3.

116 Nguyén Tuin Duong (2010), “Phuong thirc tao lgi nhuan cua cac tap doan kinh t&”, Tai chinh vi mé (06),
5-6.

117 Nguy&n D6n Phudc (2004), Chuyén khdo Lugt Kinh té, Nxb Dai hoc Quéc gia Ha Noi.
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lwgc canh tranh, gidp 6n dinh ngudn cung nguyén liéu, vén, cong nghé hay dich vu,
gitp duy tri hé thdng tiéu thu va chia sé thdng tin quan tri, c6 nhitng chién lugc kinh
doanh théng nhét, ciing hop tac va twong tro khi kho khan vé tai chinh. Lién minh vi
thé 1am cho cac ddi tac co thé dya vao nhau dé du bao va chdng choi véi bién doi cua

thi truong, chéng thau tém ngoai y mudn.8

2.5.2. Chéng thau tém doanh nghiép ngoai y muén
Chéng thau tdm la mot trong nhitng dong co truyén thong cia so hiru chéo ¢o
phan va hiéu qua nay da dugc kinh té hoc chirng minh.*° Trong mdi quan hé s hitu
chéo cb phan, ngudn vén cua cac bén co tinh 6n dinh tuong d6i cao, vi cac doanh
nghiép so hitu chéo co phan thuong dong vai tro 13 nhitng nha dau tu dai han, tro
thanh nhitng c6 dong 6n dinh (Stable Shareholders)!? caa nhau. Cé déng 6n dinh
duoc hiéu la:
(i)  Co dong tao diéu kién va ang ho ngudi quan ly cua doanh nghiép.
(i)  Co dong cam két khong ban phan von ma n6 dang so hitu cho bat ky bén mua
nao c6 y dinh tham gia thau tom doanh nghiép;
(iii)  Trong truong hop phai ban di lwong cb phiéu nay, cb dong sé& thong béo dén
doanh nghiép mét khoan thoi gian phu hgp trudce khi giao dich mua ban duoc thuc
hién. C6 phiéu s& khong dugc ban ma khong cé thong tin can thiét vé ngudi mua.t?
Co dong cam két s& mua co phiéu phat hanh thém cua doanh nghiép néu co.

Noi cach khac, khi goi 1a c6 dong 6n dinh trong mdi quan hé so hitu chéo co phan,

118 Yuan Lu va Jun Yao (2006), “Impact of state ownership and control mechanisms on the performance of
group affiliated companies in China”, Asia Pacific Journal of Management, 23, 485-503.
119 Morck, R. va M. Nakamura (1999), “Banks and corporate control in Japan”, Journal of Finance, 54, 319—
39.

Noe, T. va M. Rebello (1997), “Renegotiation, investment horizons, and managerial discretion”, Journal
of Economic Business, 70, 385-407.
120 Guo Li va Yakura Shinsuke (2010), The Cross Holding of Company Shares: A preliminary Legal Study of
Japan and China, http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=1618688, truy cap lan cudi ngay
06/6/20109.
121 OECD (1999c), Changing patterrns of Industrial Globalisation: Cross border Mergers and Acquisition,
DSTI/IND(99)12.
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ngudi ta hudng vé dong co va thoi gian sé hitu ¢6 phiéu ma khéng quan tim dén thi
gia cua co phiéu.122

Tro thanh mot ¢ dong on dinh, duoc ngam hiéu sé bi han ché trén thuc té mot
s6 quyén gan lién vai viéc ndm gitr ¢6 phan. C6 déng 6n dinh 1a mot 16p ngan cach
khoi sy thau tém ngoai y mudn, hozc 1a 1am cho viéc thau tém ngoai y mudn néu co
cling dién ra kho khin hon.'2 Chimng ndo ma ban diéu hanh cuia doanh nghiép tim
cach quan ly doanh nghiép cia minh mét cach én dinh, thi cdc déng luc cho viéc so
hitu chéo cé phan cé phdn sé ton tai.12*

Khi phai d6i dién véi nguy co bi thau tém, nha quan Iy thuong chi hudng dén
nhitng hoat dong ngan han va trudc mat.'2 So hitu chéo ¢d phan 1a mot binh phong
hitu hiéu dbi voi su thau tom, diéu ndy tao nén sy binh on trong quan tri doanh nghiép.
Cac chinh sach tai chinh, chinh sach quan tri caa doanh nghiép khéng phai chiu nhiéu
ap luc trong viéc tao ra loi nhuan trudgc mit cho cac nha dau tu. Tir d6, doanh nghiép
cd thé theo dudi nhitng muc tiéu ma chi c6 kha ning sinh 10i trong dai han. Trong
tinh huéng ma cac nha quan ly khong gap &p luc vé canh tranh trong thi truong vén,
ho s& thuc hién tét hon cac hoat dong kinh doanh caa doanh nghiép theo céc chinh
sach dd duogc dit ra.'28 Nhiéu Keiretsu tai Nhat Ban da duoc thanh 1ap cho muc dich
nay.'?” C6 dong 6n dinh dong vai tro quan trong trong viéc cho phép cac doanh nghiép

tan dung loi thé trong nhimg nim 1970 va 1980 ma khong cin pha lodng ty 18 cb

122 Mitsuaki Okabe (2001), “Are cross-shareholding of Japanese corporation dissolving? Evolution and
implications”, Nissan Institude, University of Oxford, 33, 21.

123 Mark Scher (2001), “Bank-firm Cross-shareholding in Japan: What is it, why does it matter, is it winding
down?”, Econimic & Social Affairs, DESA Discussion Paper s6 15, My.

124 1to, T (1992), The Japanese Economy, MIT Press, Cambridge.

125 Kang, J va R. Stulz (1996), “How different is Japanese corporate finance? An investigation of the
information content of new security inssues”, Review of Financial Studies, 9 (1), 109 — 139.

126 Guo Li va Yakura Shinsuke (2010), “The Cross Holding of Company Shares: A preliminary Legal Study
of Japan and China”, http://papers.ssrn.com/sol3/papers.cfm?abstract id=1618688, truy cap lan cubi ngay
6/6/2019.

127 Morck, R. va M. Nakamura (1999), “Japanese corporate governance and macroeconomic problems”,
Harvard Institute of Economic Research, Discussion Paper s6 1893.
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phiéu. Tur giai doan 1980, trung binh mirc d6 s& hitu chéo cb phan cua sau Keiretsu

tai Nhat Ban da tang tir 10% dén hon 25%.128

2.5.4. Binh én trong qudn tri doanh nghigp

Hiéu @ng binh on trong quan tri doanh nghiép dugc xem nhu 1 phan ndi tiép
cua chdng thau tém ngoai y muén. Nhu di trinh bay, nguoi quan ly s& huéng dén
nhitng muc tiéu dai han khi doanh nghiép it c6 nguy co bi thau tém ngoai y mudn.12°
Bén canh d6, so hitu chéo c6 phan tao ra co ché giam sat 1an nhau gitra cac doanh
nghiép va tir 46 ngin ngira chu nghia co hoi trong hoat dong quan 1y.**° Sé hixu chéo
¢ phan tao ra mot méi quan hé dugc goi 1a “hé théng 1am viéc dai han” (Long term
Employment System). 131 Biéu nay xuat phat tir cac li do sau:

Khi mot doanh nghiép duoc cach ly khoi thi trwong canh tranh, nhitng nguoi
quan ly s& thuc hién diéu hanh va quan tri doanh nghiép theo dung nhu y chi cua ho
nhiéu nhat. Vi du, tai Nhat Ban, phan Ién céc nha quan Iy doanh nghiép duoc tuyén
dung, dao tao va phét trién béi nhitng chinh nhitng nha quan ly thé hé trudc cia doanh
nghiép d6. Hé théng bd nhiém nay tao nén su nhan thirc ¢ ca hai phia, nha quan Iy va
ngudi lao dong, rang doanh nghiép khong chi dugc “so hiru” boi tat ca cac co dong,
ma con duoc so hiru bai tat ca cac bén co lién quan (stakeholder'3?), bao gom ca
nhitng nguoi quan 1y va nguoi lao dong caa doanh nghiép. Do d6, vé ban chat tu
nhién, nha quan ly doanh nghiép khong chi vi lgi ich cua cac co dong — nhiing cha so
hitu doanh nghiép — ma con vi loi ich cua tat ca nguoi lao dong, 1a noi xuat than cua

nhitng nguoi quan ly. Hé qua la trong thyc tién 1am viéc 1au dai, hinh thanh nhiing ki

128 Federal Reserve Bank of San Francisco (2009), Japan'’s Cross shareholding Legalcy: The Financial Impact
on Bank, M¥.

129 Franks J, Mayer C (1995), Ownership and control: Trends in bussiness organization: do participation and
cooperation increase competitiveness?, J.C.B Mohr, Tubingen, 171 — 195.

130 Berglof, E. va E. Perotti, 1994, “The governance structure of the Japanese financial keiretsu”, Journal of
Financial Economics, 36, 259-84.

181 Osano, H (1996), “Intercorporate shareholdings and corporate control in the Japanese firm”, Journal of
Banking and Finance, 20, 1047-68.

132 |3 nhitng nguoi ¢6 quyén va loi ich lién quan mat thiét vai doanh nghiép, ¢6 anh huéng dén té chirc va
hoat dong cua doanh nghiép. Pham vi va mirc d6 anh huong tuy thudc vao vi tri caa ting ca nhan.
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ning quan trong trong viéc ting tinh hiéu qua d6i véi hoat dong san xuat va kinh
doanh san pham. Piéu nay cho thay hé théng co dong 6n dinh 1a mot nhéan té cho
phép duy tri hé théng 1am viéc dai han théng qua viéc cach biét quan tri doanh nghiép
khoi nhitng &p luc cua thi treong von.

Du6i hé théng 1am viéc dai han, rai ro cho ngudi lao dong trong qua trinh kinh
doanh 1a rét thap (vi du ho s& khéng c6 nguy co bi sa thai d& dang nhu trudng hop
cua cdc doanh nghiép & Anh, My). Nguy co sa thai chi tang 1én khi doanh nghiép di
dén pha san hoac bi thau tém. Trong khi d6, & cac doanh nghiép Nhat Ban, thong
thuong ca ngudi quan 1y va ngudi lao dong duoc nhan it hon cai ma ho thuc té dong
gop & hién tai cho doanh nghiép, va nhan nhiéu hon ¢ nhitng giai doan sau (diéu nay
c6 thé nhin thay qua hé théng tién luong dua vao tham nién va mot khoan 16n tién
huu tri). Didu ndy c6 thé dugc goi 1a hé thdng “thanh toan tién lirong tri hoan”, khong
phai 12 hé thong thanh toan tién luong tai thoi diém cong hién. Duai hé théng tri hoan
nay, ca ngudi quan 1y va ngudi lao dong c6 nguy co sé khéng nhan dugc cac khoan
thanh toan dang bi hodn lai néu c6 su thay d6i dot ngot vé chinh sach luong va lao
dong.1®

Do d6, viéc tao ra binh 6n trong quan tri doanh nghiép 1a mét trong nhiing
dong co ma sé hitu chéo ¢6 phan hudng dén. So hitu chéo ¢ phan khong chi nang
cao kha ning quan Iy dé dap ung sy can thiép tir bén ngoai, ma con cd thé cai thién
kha nang tu bao vé cua ban quan tri.*3*

T6m lai, c6 thé nhan dién nhiing loi ich do so hitu chéo ¢6 phan dem lai nhu
sau: (i) Chéng thau tom ngoai y muén, (ii) C6 nhimg ddi tac bén vitng trong giao
dich, (iii) 6n dinh gia cd phiéu, (iv) binh 6n quan tri doanh nghiép, (v) 6n dinh nguon
vén, (vi) giam chi phi st dung vén, (vii) git lai loi nhuan. Po 16n cua céc loi ich nay

tir cao dén thap co thé duoc tom tat théng qua bang sau:13

133 Oscano (1996), Financial and labour system in Janpan, Nxb Dai hoc Tokyo, Nhat Ban.

134 Morck, R., M. Nakamura (1999), “Banks and Corporate Control in Japan”, The Journal of Finance, (54):
319-339.

135 Mark Scher (2001), “Bank-firm cross-shareholding in Japan: What is it, why does it matter, is it winding
down”, DESA Discussion Paper sb 15, 11.
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Chong thau tom ngoai y muon |

Ddi tic bén vimg trong giao dich |

On dinh gia cb phiéu |

Binh 6n trong quan tri doanh nghiép |

Giam chi phi str dung vén |

D3 dang giit lai loi nhuan |

Puoc tai tro vé tin dung |

Cic loi fch khic |

2.6. Tac @dng bat lgi ciia sé hiru chéo co phan
2.6.1. Sé hiru chéo cé phan va vin dé thuc vén ciia doanh nghiép

Thuc vén 12 mot trong nhirng nguyén tic co ban cua phép luat doanh nghiép
hién dai dé xac dinh hiéu suat cu thé caa vén va nghia vu duy tri von, bao gom ba yéu
cau cy thé: nguon vén phai l1a chac chan, ngudn vén phai lién tuc, va von phai duoc
duy tri.’3® Piéu nay c6 nghia 1a sy ting thém phan vn caa doanh nghiép phai tuong
g véi su tang 1én vé tién mat, tai san caa doanh nghiép.

V& nguyén tic, gia cua c6 phiéu dugc dua trén nén tang tai san cia mdi doanh
nghiép, ma cu thé 1a gia tri c4c tai san thuc cd cia doanh nghiép. Thong thuong, khi
mot doanh nghiép phat hanh x phan vén ra ngoai thi truong, doanh nghiép d6 s& co
tai san trong (ng VGi gia tri phat hanh cua x phan vén dé sau khi sé ¢6 phan x nay
dugc ban ra. Tuy nhién, dudi su dan xép cua viéc sé hitu chéo cb phan, cac doanh
nghiép s& trao ddi phan vén cho nhau. N6i cach khéc, viéc hai doanh nghiép phéat
hanh vén cho nhau c6 thé s& chi tao nén mét giao dich trén chiing tir. Thong qua so
hitu chéo ¢ phan, von caa mdi doanh nghiép duoc ting cao, nhung trén thuc té lai

khong ¢ ngudn tién nao dugc thém vao, tac 14 tai san caa doanh nghiép khong duoc

136 Xiaoyan wang 1, Jiurong Song, Chris Deeley (2012), Research on the “Double-Edged Sword Effect” of
Cross Shareholding in China, International Conference on Engineering and Business Management, Trung
Quéc.
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tang 1én can bang vai von, dong nghia véi viéc s¢ hitu chéo cd phan khong lam ting
gia tri tai san cua doanh nghiép.

S& hitu chéo cb phan s& dan dén tinh trang phu thudc 1an nhau gitta cac doanh
nghiép. Tai Nhat Ban, viéc mé rong sé hitu chéo ¢b phan trong thap ky 90 va sy gia
tang sau d6 vé sb lwong cac khoan dau tu kém hiéu qua, clng véi sy suy thoai kéo
dai cua thi trudng cb phiéu va thi truong bt dong san cia Nhat Ban d cong hudng
day nhanh su xudng ddc vé tai chinh caa nhiéu doanh nghiép Nhat Ban. Cac Ngan
hang Nhat Ban da bi tac dong rat 1on. Theo udc tinh, khoang mét nira trong tong s6
cb phiéu ma cac doanh nghiép phi tai chinh caa Nhat Ban sé hitu 1a ¢6 phiéu cua cac
ngan hang. Bén canh d6, cac ngan hang con nam giir mot khéi luong khong 16 ¢6
phiéu cua cac doanh nghiép khong hoat dong trong linh vuc tai chinh.®¥” Tuong tu
Nhat Ban, cac Chaebol & Han Qudc co su lién quan chit ché giita cac nganh cong
nghiép v4i nhau, chang han gitta nganh héa chat va 16p xe.'®® Viéc kinh doanh qué
dan trai tao ra kho khan khi khang hoang kinh té.

Do d6, mic du s¢ hitu chéo co phan mang lai lgi ich cho ca ngan hang va
doanh nghiép trong nhiéu thap ky, Nhat Ban d3 gip cac thach thirc vé on dinh tai
chinh giira nhitng nam 1990. Nguyén nhan ciia nhing thach thirc nay 1a sy lién két
chéo giita ngan hang va cac doanh nghiép trén thi trudng chimg khoan. Néu lugng cb
phiéu ho nidm gifr bi giam gi4, cac ngan hang phai ghi lai khoan giam gia cta c6 phiéu
nam gilr trong danh muc dau tu von cua ho, 1am giam lgi nhuan tryuc tiép. Nhu vay,
su suy thoai thi trudng ching khoan thudng s& 1am ton thuong kha ning sinh 101 va
v6n cua ngan hang. Rui ro ndy ¢ thé duoc giai quyét bang cach ban ra co phiéu trén
thi trudng chimg khoan. Tuy nhién, ban dot ngot mot lwong 1on ¢b phiéu s& tao anh
huong bat loi dén tinh 6n dinh caa thi truong chitng khoan.!3® Mat khéc, viéc ting

dot ngot nguon cung dan s& anh hudng dén gia chirng khoan bén ra.

137 Nguy&n Hoang (2008), “S¢ hiru chéo ¢ phan trén thi truong chirng khoan Nhat Ban”, Chiing khoan Vit
Nam (7), 87 — 89.

138 http://www.vinacorp.vn/news/chaebol-lung-doan-chinh-sach-quoc-gia-nhu-the-nao/ct-402720.

139 Federal Reserve Bank of San Francisco (2009), Japan’s Cross shareholding Legalcy: The Financial Impact
on Bank, My.
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2.6.2. Sé hitu chéo co phdn va vin dé bdo vé quyén cé dong

Mang day du dic trung cua loai hinh cong ty ddi von, cong ty ¢6 phan co su
tach biét gitra quyén so hitu va quyén quan Iy doanh nghiép. Diéu nay c6 nghia 13
ngudi nam gitt phan vén cua cong ty lai khdng phai 1a ngudi truc tiép thuc hién cong
viéc quan 1y, diéu hanh cong ty. Vi vay, ¢ khia canh kinh té, qua trinh gop von, mua
cb phan trong cong ty c6 phan la sy danh dbi rui ro vé tai san cho muc tiéu loi nhuan
trong tuong lai.

Ban chat quyén cua c6 dong xuat phat tir yéu té cot 16i 1a van dé vé quyén so
hitu. Khi mét ca nhan, to chitc thyc hién gép von, mua cé phan trong cong ty ¢6 phan,
d6ng nghia vai viéc xac 1ap tu cach c6 dong. Piéu 158 Bo luat Dan su 2015 quy dinh
quyén so hitu bao gom quyén chiém hitu, quyén str dung va quyén dinh doat tai san
cua cha sé hiru theo quy dinh cua luat. Nhu vay, ¢ dong co day du cac quyén nay
twong tNg V4i s6 €6 phan ma co dong so hiru trong cong ty ¢o phan. Tur xuat phét
diém nay, quyén cua cd dong vé phap ly, 1a tong thé cac quy pham phap luat, diéu lé,
nodi quy, quy ché hoat dong ciia cong ty ¢ phan ghi nhan c6 dong dugc thuc hién
nhitng hanh vi cy thé dé thyc thi quyén so hitu ciia minh trong cong ty ¢6 phan. Quyén
cd dong duoc ghi nhan co ban tai Piéu 104 Luat Doanh nghiép 2014, trong d6 ¢6
quyén biéu quyét va quyén nhan c6 tic (khoan loi nhuan rong duoc tra cho mdi ¢6
phan bang tién mat hoic bang tai san khéc tir nguon lgi nhuan con lai cua céng ty c6
phan sau khi da thyc hién nghia vu vé tai chinh).14

Mic di vay, quyén caa cb dong khdng phai khi nao ciing duoc dam bao thuc
hién trén thyc té. Hoat dong caa doanh nghiép ludn tiém an hai loai xung dot. Loai
thi nhat 1a xung dot gitra ¢6 dong va ngudi quan ly. Loai thtr hai 14 xung dot gitra co
dong kiém soét va co dong khong nam quyén kiém soat. Hé thdng quan tri doanh
nghiép & cac nudc theo thi truong truyén théng, nhu Anh hoic My, xung dot co ban
Xuit hién gitra c6 déng va ngudi quan ly. Xung dot nay duoc giam thiéu bang viéc
thiét 1ap hé théng giam sat bén trong doanh nghiép va hé thong giam sat bén ngoai

thi truong. Trong khi ¢ Chau A va mot sé quéc gia khac nhu Dac, Y, ngoai mau

140 Khoan 3 Diéu 4 Luat Doanh nghiép 2014.
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thuan gitta c6 dong va ngudi quan |y, con xuat hién mau thuin chu yéu gitra c6 dong
kiém soét va co dong khong kiém soat.*! Viéc sir dung rong rai ké hoach so hitu chéo
cd phan c6 thé dan dén mot co ché quan tri doanh nghiép doc nhét giira cac doanh
nghiép, chung mot kiéu quan ly. Nghién ctiu cho thiy, cac doanh nghiép ma muc do
s& hitu chéo co phan cang Ion thi cang gia tang loai xung dot thi hai.'*2 Thyc té da
chang minh s hitu chéo cb phan thudng phé bién & cac nude co chi sb bao vé quyén
¢ dong thap.1*3 S¢ hiru chéo ¢ phan dugc ngam dinh sé bao vé doanh nghiép khoi
tac dong bén ngoai, trong khi bo quén ddi twong chinh cua viéc dau tu von 12 toi da
hoa két qua dau ra tai chinh dé tao lgi nhuan cho ¢ déng.'** Viéc nay 1am anh huong
dén quyén cb dong & cac khia canh sau:

Tht nhét, c6 dong s& nhan duoc loi nhuan thap hon phan ma ho dang 18 dugc
huong.

Do ban chat phu thudc 1an nhau, loi nhuan thu dugc caa mot doanh nghiép
thanh vién phai 1a su két hop cua loi nhuan thu dugc tir mot sé6 doanh nghiép khac
cling nam trong mang ludi. Do d6, khi quyét dinh cac chinh sach dau tu, doanh nghiép
khong chi xem xét dén tinh trang caa chinh nd ma con phai xem xét dén tinh trang
cua cac doanh nghiép khéc. Nghién ciru cho thiy nhém doanh nghiém sé hiru chéo
¢ phan sé tao ra loi ich trung binh it hon nhitng doanh nghiép khéng chung mot

nhom.™® Loi nhuan thip nay duoc giai thich vi thai d6 bao thu cua cac doanh nghiép

141 La Porta, Lopez-de-Silanes, Shleifer, Vishny (2000), “Investor Protection and Coporate Governance”,
Journal of Financial Economic, 68, 103 — 139.

142 Hyo Jin Kim, Soon Suk Yoon, How does cross holding affect corporate governance and financial
reporting, Pai hoc Jeoniu, Han Quéc.

143 Nguyén Thu Hién, Tran Duy Thanh (Bai viét dang trén trang tin dién tir Cafef, dwong dan:
http://cafef.vn/quan-tri/tinh-tao-trong-quan-tri-cong-ty-cau-truc-so-huu-va-kha-nang-thao-tung-
2011092909302491.chn, truy cap lan cudi ngay 18/3/2019.

144 OECD (1999), “The Transformation of The French Model of Capital Holding and Management”, The
conference on “Corporate Governance in Asia: A Comparative Perspective”, Han Quéc.

145 Hoshi T va A. Kashyap (2001), Corporate Financing and Corporate governance in Japan: The Road to
the future, Boston, MIT Press.
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trong nhom. Cang nhiéu doanh nghiép trong nhém s& hitu chéo cb phan thi cang
nhiéu thai do bao thi. 46

Thi hai, s& hitu chéo ¢6 phan tao ra tiém ning cho cac thoa thuan nam gii
chéo c6 phan lira dbi ¢ déng. Viéc nam giit ¢6 phan chéo dai dién cho mét cudc trao
d6i bu trir chizng khoan gitra cac doanh nghiép, s6 luong ¢ phan ting thém nhung
khéng tuong tng Vi su gia ting vé mit tai san. Trong trudng hop nay, quyén lgi cua
cac co dong khac bi anh huang vi quyén sé hitu ¢o phan cua céc co dong trong von
chu so hitu cua doanh nghiép bi pha lodng™7, hé qua la quyén biéu quyét ciing s& pha
lodng.2*8 Mic dinh cua s& hitu chéo ¢6 phan 1a tro thanh mot hé théng cd dinh ¢ su
xoay tron vé von, tao ra mot khoan vén khong cé thuc vi doanh nghiép khéng hé huy
dong trén thuc té. Tuy nhién, sy hu cau vé von lai tao ra quyén bo phiéu thuc su.

Thi ba, s¢ hitu chéo ¢6 phan 1am ting quyén kiém soat khong tuong Gng voi
quyén s hiru. Ly thuyét vé quan tri doanh nghiép yéu cau rang phai co su can bang
gitta quyén so hitu va quyén kiém soat. Yéu cau nay ham y rang bat ky c¢6 déng nao
cling ¢ quyén s hitu va quyén kiém soat ¢ quyén nhu nhau doi véi ciing mot dong
tién. Piéu ndy c6 nghia 1a néu c¢b dong A ¢ déng B cung sé hitu mot lugng x ¢6 phan
& doanh nghiép H, thi moi quyén loi cua cd déng A va c6 dong B tai doanh nghiép H
s& 14 nhu nhau. Do d6, néu tach riéng gitra quyén so hitu va quyén kiém soét ¢ thé
lam tram trong thém su chénh léch vé mirc wu d3i giita cac c6 dong.1

Thir tu, viéc thao g& so hitu chéo ¢ phan c6 kha ning tao ra anh hudng dén
gia thi trudng caa co phiéu. Gia co phiéu co thé sut giam nhanh chong vi tang luong

cung trén thi trudng chung khoan. Cham duat so hitu chéo ¢6 phan bang viéc ban ra

146 Craig Doidge, G. Andrew Karolyi, Karl V. Lins, Darius P. Miller, va Rene’ M. Stulz, Private benefits of
control, onwership, and the cross-listing decision, Pai hoc Toronto, Canada.

147 Yoser Gadhoum (2006), “Power of Ultimate Controlling Owner: A Survey of Canadian Landscape”,
Journal of Management Governance, 10, 179-204.

148 Xiaoyan wang, Jiurong Song va Chris Deeley (2012), Research on the “Double-Edged Sword Effect” of
Cross Shareholding in China, International Conference on Engineering and Business Management, Trung
Qudc.

149 OECD (2007), Lack of proportionality between ownership and control: Overview and issues for discussion,
tai trang tin dién tir cia OECD, dudng dan https://www.oecd.org/daf/ca/40038351.pdf, truy cap 1an cubi ngay
06/6/2019.
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cb phiéu s& 1am anh huéng dén tinh thanh khoan caa c6 phiéu. Ly do 1, khi ¢b phan
dugc nam gitr chéo, s6 luong ¢ phiéu luu thong trén thi truong chiing khoéan s& nho
hon trong trudng hop thong thuong. Vi vay, phan @ng cua gia co phiéu s& 16n hon
treong hop khong co s hitu chéo ¢ phan. Néi cach khac, thanh khoan cua thi truong

bi di xudng. Dicu nay 1am anh hudéng dén céc c6 dong hién hitu.

2.6.3. S¢ hiru chéo cé phan va chdt lweng minh bach thdng tin

Doi voi hoat dong dau tu tai chinh, viéc khong duoc dam bao vé tinh chinh
xé&c cua thdng tin 1a mot trong nhiing rui ro 16n. So hitu chéo cd phan c6 thé tao ra sy
khdng cong bang cho cac chu thé trong hoat dong kinh doanh, xuét phat tir tinh trang
thong tin bat can xang. Van dé vé anh huong cua so hitu chéo ¢ phan déi véi moi
truong thong tin dugc quan tdm tir diu nhitg nim 80.2%° Nghién ctzu cho thay muc
d6 so hitu chéo c6 phan cang cao, sy khdng can xang vé thong tin trén thi truong
cang 16n.15! Mang 1ué6i so hitu chéo c6 phan giira cac doanh nghiép co thé tao ra hai
I6p théng tin.

Lép thong tin thir nhét 1a théng tin chi dugc trao ddi trong ndi bo gitra cac
doanh nghiép trong mang lugi s& hitu chéo ¢b phan thong qua cac co quan diéu hanh,
cac cudc gap go gitra cac nha quan ly. Cac thdng tin nay co it sy gian lan va sai Iéch
nham giam chi phi giao dich dong thoi tao ra loi thé cho cac doanh nghiép trong mang
lugi. Nhitng thong tin nay c6 thé khong dugc thé hién trong béo céo tai chinh va cac

bao c&o céng khai khac cua doanh nghiép.

1%0 Fama, E. (1980), “Agency problems and the theory of the firm”, Journal of Political Economy, 88 (2),
288-307.

Fama, E. F. va M. C. Jensen (1983), Separation of ownership and control. Journal of Law and Economics,
26, 2, 301-325.

151 Heflin, F. va K. W. Shaw (2000), Blockholder ownership and market liquidity. Journal of Financial and
Quantitative Analysis, 35, 621-633.

Fan, J. P. H. va T. J. Wong (2002), “Corporate ownership structure and the informativeness of accounting
earnings in East Asia”, Journal of Accounting and Economics, 33 (3), 401-425.

Gul, F. A, J.-B. Kim va A. A. Qiu (2010), “Ownership concentration, foreign shareholding, audit quality,
and stock price synchronicity: Evidence from China”, Journal of Financial Economics, 95 (3), 425-442.
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Lép thdng tin the hai 1a cac théng tin cung cip ra bén ngoai. Pay la nhiing
thong tin da bj khau trir bot di hay da duoc 1am thay d6i, sai léch di so véi nhitng
thong tin thudc 16p thir nhat. N6i cach khéc, nhirng thong tin nay co thé khong phan
anh chinh x&c va trung thuc tinh trang cua doanh nghiép. Sy mat can xang vé mat
thong tin sé tao ra thiét thoi cho cac nha dau tu, cd déng thiéu sb, nhitng doanh nghiép
khoéng nam trong mdi quan hé sé hitu chéo ¢ phan, nhitng nha phan tich nghién ctu
thi truong va cic co quan quan 1y nha nudc trong viéc phan tich, ra quyét dinh dau
tu, nghién ctru, hoach dinh chinh séch, phét hién sai pham. Diéu nay dit cac nha dau
tu khong c6 loi thé théng tin vao tinh thé bat loi, khdng khuyén khich dau tu va lam
t6n hai toi danh tiéng caa doanh nghiép, tir d6 pha huy 1ong tin cta nha dau tu vao
thi trudng va pha v tinh thong nhat cua thi truong chiing khoan.

C6 thé noi, dudi khia canh tong quét, so hitu chéo cd phan anh huong rat 16n
dén hoat dong cia mot doanh nghiép. Su anh huong nay dugc téng quat thanh mo

hinh sau:1°2

Thi

truong Quan tri cong ty Chinh tri

Céac quyét dinh cua doanh nghiép:
- C4u trac vén;
- Quyét dinh dau tu;
- Co ché bdi thuong;
- Quan li ké nhiém;
- Phan chia lgi nhuén;
- cac ndi dung khac

Van hoa S& hiru chéo Cong dong

2.7. Cac quan diém diéu chinh s& hiru chéo co phan
V4n dé co ban nhét cia so hitu chéo ¢6 phan 12 van dé vé von. Tir van dé vé von
s& dan dén nhirng hé qua khac nhau. Vi vay, cac quan diém kiém soat s& hitu chéo cb

phan déu xoay quanh van dé nay.

152 Mitsuaki Okabe (1999), “Theory of contemporary finance and the financial system: Financial

intermediation, payments, and market information”, Tokyo.
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Quan diém tha nhét, cho rang ban than s& hitu chéo ¢ phan nam trong quyén
tu do kinh doanh, nha nuéc khong nén can thiép. Mt khac, viéc ngin cam sé hitu
chéo c6 phan s& 1am x4u di tinh hinh caa doanh nghiép trong mot sé truong hop.
Chang han, s& hitu chéo 1a biéu twong cua su tin cay 1an nhau. Thyc tién cho thiy so
hitu chéo ¢6 phan cb phan ciing ton tai ¢ cac qudc gia véi nhitng mic d6 khac nhau.
Trong sé nhitng ngudi ung ho nhitng loi ich cta so hitu chéo ¢6 phan 1a Gido su
Michael Poter, Dai hoc Havard.'53 Trong lich st, s¢ hitu chéo c6 phan khéng chi dugc
cho phép ton tai ma con dugc khuyén khich (vi du nhu & Han Quéc, Nhat Ban sau
chién tranh thé gidi I1).

Cach tiép can tha hai, cho rang can cdm hoan toan sé hitu chéo c6 phan.'%*
Nhitng loi ich cua viéc cam doan nay c6 thé liét ké gom: (i) Han ché tinh trang vén
40, tir 6 khac phuc su chénh Iéch gitra quyén sé hitu va quyén kiém soét; (ii) Khuyén
khich canh tranh lanh manh; (iii) Cac cong ty trong mang ludi sé hitu chéo ¢ phan
dé bi t6n thuong néu mot doanh nghiép trong mang ludi mat kha ning thanh toan.
Tuy nhién, viéc han ché nay c6 thé triét tiéu nhitng wu diém tich cuc do sé hiru chéo
cd phan dem lai, trong d6 c6 hai van d& 16n nhét 12: (i) Lam cham dau tu kinh doanh
va giam tdc d6 tang truong kinh té; (2) Lam suy yéu hé théng bao vé doanh nghiép
truéc moi de doa cuiia thau tdm ngoai y muén. Trén thuc té ciing cho thay phap luat
cac qudc gia khdng cAm hoan toan sé hitu chéo ¢ phan.

Céch tiép can thi ba, ciing 14 quan diém 1ap phép hién nay cia da sé cac quéc
gia déu khdng chap nhan sy ton tai cua sé hitu chéo ¢ phan nam ngoai pham vi diéu
chinh caa phép luat, tuy nhién khéng cam triét dé so hitu chéo cd phan.'s® Noi dung
diéu chinh sé hitu chéo ¢ phan cua da s cac qudc gia déu cho thay sy can nhic cua

nha lap phap ddi véi hoat dong nay. Chang han nhu Nhat Ban, trong mét thoi gian

153 Nguyén Hoang (2008), S& hiru chéo ¢ phan trén thi truong chiang khoan Nhat Ban, Ching khoan Viét
Nam (7), 87 — 89.

154 M6t vi du vé quan diém nay thé hién tai Einer Elhauge (2016), “Horizontal Shareholding”, Harvard Law
Review, 129, 1267.

155 Mot vi du vé quan diém nay thé hién tai Korea Investment and Securities co, (2012), Circular shareholding,
Sector report, Korea, va c6 thé xem xét qua quy dinh phap luat cua cac qudc gia theo phan tich tai Chuong 3,
Chuong 4, Chwong 5 cua Luan an.
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dai, chinh quyén khuyén khich s¢ hitu chéo c6 phan véi muc tiéu 1a vuc day nén kinh
té sau chién tranh. Chinh sach khuyén khich nay ciing duoc thuc hién twong tu voi
mét s6 qudc gia nhu Han Qudc. Pidu dé cho thay viéc diéu chinh s¢ hitu chéo ¢b
phan nhu thé ndo, khdng chi phu thudc vao ban chit cua sé hitu chéo c6 phan, ma
con phu thudc vao tinh hinh kinh té - x4 hoi va quan diém cua tirng qudc gia tai ting
thoi diém. Nhin chung, phap luat cac qudc gia dang diéu chinh s& hitu chéo ¢ phan
theo xu huéng kiém soat s hitu chéo c6 phan, dé khong lam mat di nhitng wu diém
ctia nd, nhung van co thé kiém soat dugc nhiing tac dong tiéu cuc cua sé hitu chéo
cd phan. Nhirng tac dong tiéu cuc duoc quan tim diéu chinh bao gém yéu cau vé tinh
thue chat cua ngudn vén, bao vé quyén loi hop phép cua co déng va bao vé chat luong

minh bach thong tin.

Két luan Chwong 2

1. Cac ly thuyét kinh té phan chia thanh hai loai hé thong tai chinh khac nhau,
gdm hé thdng tai chinh da phuong thudc cau tric s¢ hiru bén ngoai, va hé thong tai
chinh song phuong thudc cu tric so hiru bén trong. S& hiru chéo ¢d phan thudng ton
tai chu yéu trong hé thdng tai chinh song phuong, noi ma cac thiét ché vé cong bd
thong tin va bao vé ¢ dong thiéu sb khong dugc thuc hién nghiém ngat. Viét Nam
¢6 thi truong ching khoan twong d6i tap trung, vi vy, c6 diéu kién cho sé hitu chéo
ton tai va phat trién.

2. S& hitu chéo 1a thuat ngit dién ta tinh trang hai doanh nghiép s hitu ¢6 phan
ctia nhau. Quan diém nay dugc thura nhan rong rai vé mat hoc thuat cling nhu phap
Iy & da s6 cac qubc gia trén thé giéi. Tai Viét Nam, nhin chung quan diém vé sé hiru
chéo ciing gidng nhu trén thé gidi, song van con ton tai mot sé quan diém khac, cho
rang du tu ngoai nganh ciing 1a s& hitu chéo, hodc néu sé hiru 1An nhau nhung vi
muc dich dau tu tai chinh thi khong 13 s¢ hitu chéo. Quan diém nay 1a khong phu hop.
Nhin chung, cic yéu té nhu nganh nghé kinh doanh ctia doanh nghiép tham gia s
hitu chéo, d6 16n cua phan von tham gia s& hitu chéo, thoi gian tham gia so hiru chéo
chi anh huéng dén tac dong cua s hitu chéo, khong anh huong dén tiéu chi dé nhan

dién so hiru chéo.
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3. Sé hitu chéo c6 nhiing tac dong tich cuc: (i) 12 bién phap che chin gilp doanh
nghiép thoat khoi méi lo ngai bi thau tom ngoai ¥ mudn; (i) gitip doanh nghiép gia
tang loi ich, giam chi phi; (iv) tao ra sy binh 6n trong hoat dong quén trj doanh nghiép,
tir 46 nha quan 1y c6 thé theo dudi cac du an chi c6 thé sinh 161 trong dai han.
4. S hitu chéo co thé tao ra ba nhém anh huong tiéu cuc ma phap luat phai diéu
chinh nhu sau: (i) Anh hudng dén yéu ciu thue vn ctua doanh nghiép; (i) anh hudng
dén quyén loi ctia c6 dong; (iii) giam chét lugng minh bach va cong bd thong tin, anh
huong dén tinh lanh manh cua thi truong.

Cung véi nhu cau thira nhan nhiing 1¢1 ich cta s& hitu chéo, viéc kiém soat vé

phap ly 1a can thiét dé han ché nhirng tac dong ti€u cuc do s& hitu chéo dem lai.
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CHUONG 3
VON TRONG SO HUU CHEO CO PHAN

3.1. Co sé ly thuyét

Y&u cau vé thuc von doanh nghiép dua trén ly thuyét vé thi truong hiéu qua.
Khai niém thi truong hiéu qua lan dau tién xuat hién trong nhitng bai nghién ciru cua
6ng Louis Bachelier — mot nha toan hoc ngudi Phap. Sau d6, qua nhiéu lan ké thira,
dugc phat trién chinh thic boi Fama trong luan an tién si ciia 6ng vao nam 1965 tai
bai hoc Chicago.

Ly thuyét nay dwa ra cac gia thuyét thi truong hiéu qua nhu sau:
- Gia thuyét thi truong hiéu qua dang yéu: (i) Gia dinh rang gia ching khoan da
phan &nh kip thoi toan bo thdng tin co thé co duogc tir dit liéu giao dich trong qua khur:
gia, khdi luong giao dich, ti suat thu nhap; (ii) Nhitng dit liéu nay cong khai va dé
dang dé nha dau tu tiép can.
- Gia thuyét thi truong hiéu qua dang trung binh: (i) Gia dinh rang tat ca céac
thong tin lién quan dén cong ty da duoc cong b rong rdi va cac thong tin qua khir
déu duoc phan anh vao gia chiing khoén:; (ii) Phan tich co ban va phan tich ky thuat
déu khong mang lai ty 1¢ loi tic bat thuong cho nha dau tu.
- Gia thuyét thi truong hiéu qua dang manh: (i) T4t ca céc thong tin lién quan
dén chiing khoén, bao gdm ca thng tin noi gian ciing duoc phan anh vao gia ching
khodn; (ii) Khdng cé bat ky phan tich nao cd thé dem lai loi tirc vuot troi cho nha dau
tur.

Ly thuyét thi truong hiéu qua c6 nhiéu y nghia véi cac d6i tuong khac nhau,
tom lai & nhirng ndi dung sau:
- Déi véi nén kinh té: Thi truong chiing khoén sé 1a thi truong hiéu qua nhat
trong viéc phan phdi cac ngudn luc. Vén s& duoc chuyén dén nhing noi sir dung
hiéu qua nhét, tir d6 thiic day su phat trién caa nén kinh té.
- D4i voi nha dau tu: Cac nha dau tu khong thé sir dung thong tin cong khai nhu

gid cb phiéu trong qua khtr hay khéi luong giao dich nham tim kiém loi nhuan bét
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thuong trén thi trudng ching khoan. Bong thoi, nha quan ly khéng thé danh lira nha
dau tu trén thi truong bang cach sir dung cac thu thuat ké toan.

- Y nghia d6i véi nha phan tich: Néu thi truong hiéu qua, moi théng tin déu
dugc phan 4nh trong gia. Va do d6, phuwong phap phan tich ki thuat ddi véi cac loai
ching khoan ciing khong con can thiét.

Ly thuyét vé thi truong hiéu qua da chi ra ring, gia caa co phiéu phai dua trén
nén tang tai san caa mdi doanh nghiép, ma cu thé Ia gia tri cac tai san thuc co cua
doanh nghiép. Thong thuong, khi mot doanh nghiép phat hanh x phan von ra ngoai
thi truong, doanh nghiép do sé o tai san twong (ing vai gid tri phat hanh cia x phan
vén d6 sau khi s6 ¢6 phan x nay duoc ban ra.

Tuy nhién, trong quan hé sé hitu chéo, nguyén tac néu trén co thé bi xam pham
vi duéi hinh thac ndy, cac doanh nghiép sé& chi “trao d6i” phan von cho nhau. Noi
cach khéc, viéc hai doanh nghiép phéat hanh co phan cho nhau cé thé s& chi tao nén
mét giao dich trén chang tir. Qua d6, vén cua mdi doanh nghiép dugc ghi nhan ting,
nhung lai khéng c6 ngudn tién nao duoc thém vao trén thuc té, dong nghia véi viéc
tai san ciia doanh nghiép khong tang 1én can bang véi von.

Ngoai ra, mot sb Iy thuyét kinh té vé khang hoang tai chinh theo day chuyén
cling duoc sir dung dé phan tich vé méi quan hé phu thudc 1an nhau vé vén trong s
hitu chéo. Céc ly thuyét vé mang ludi tai chinh da duoc &p dung rong rii dé phan tich
rai ro hé thong tai chinh va cugc khung hoang tai chinh.1¢ Nghién ciru mang ludi tai
chinh dugc phan loai thanh ba nhém chinh. Trugc hét nhdm, ly thuyét 1ay nhidm duoc
&p dung cho cé4c hé thong tai chinh dé mé phong hanh vi caa mot doanh nghiép anh
huong dén doanh nghiép khac.'5” Nhom thi hai la dua trén sy twong quan mang ludi

va phan tich ciu trdc caa mét thi truong tai chinh trong cac khoang thoi gian khéc

16 Boginski, V.; Butenko, S. va Pardalos, P.M (2006), “Mining market data: A network approach”, Comput.
Oper. Res, 33, 3171-3184.

Diebold, F.X. va Yilmaz, K (2014), “On the Network Topology of Variance Decompositions: Measuring
the Connectedness of Financial Firms”, Journal of Economic, 182, 119-134.
157 Upper, C (2011), “Simulation methods to assess the danger of contagion in interbank markets”, Journal of
Financial Stability, 7, 111-125.
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nhau.1%® Nhom thir ba phan tich ciu tric cua mang luéi no lién ngan hang trong cac
nuéc khac nhau va dé xuat cac chinh sach khac nhau dé giam thiéu rui ro hé thong tai
chinh va chi phi lién quan.!® Cac mang ludi tai chinh nay hoat dong nhu mot co ché
chia sé rui ro dé tang tinh 6n dinh cua hé thdng tai chinh ¢ giai doan trudc khiang
hoang. Nguoc lai, su két ndi lién két s& 1a mot ¢l sdc gay ra trong giai doan khing
hoang va do d6 1am ting x4c suat that bai cua hé thdng. So hiru chéo cb phan 1a mot

trong nhirng nguyén nhén tao ra hiéu mg domino gay anh huéng dén toan hé thong.
3.2. Vong lap vén trong sé hiru chéo cé phan
3.2.1. Khd ndéng tao ra cac vong lap vén cia sé hiru chéo cé phan

Nghién cau tai chinh vé so hitu chéo ¢6 phan cho thay, & mot mize do don gian

nhét, s¢ hitu chéo cb phan s& cho hai vong lap theo hinh minh hoa nhu sau:
Ccong ty A
10%0

10%0

Ccong ty B

Trong hinh minh hoa néu trén, chiéu dai cua vong dugc quy uée 1a 2. S6 vong

lip duoc ting dan theo sb lugng cac doanh nghiép tham gia so hitu chéo ¢6 phan: 1€

1%8 Onnela, J.P.; Chakraborti, A.; Kaski, K. va Kertesz, J (2003), “Dynamic asset trees and black Monday”,
Physical A: Statistical Mechanics and its Applications, 324, 247-252.

Liu, X.F va Tse, C.K (2012), “Dynamics of network of global stock market”, Accounting and Finance
Research, 1, 1-12.
159 Allen, F. va Gale, D (2000), “Financial Contagion”, Journal of Political Economy, 108, 1-33.
160 F, Jens Koke (1999), New Evidence on Ownership Structures in Germany, Centre for European Economic
Research, buc.
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10%

10% 10%

10%

Trong md hinh néu trén, chiéu dai ctia vong dugc quy wdc 1a 4. Mirc do phirc
tap ctia s& hitu chéo ¢ phan s& duoc ting theo chiéu dai cia vong lap.15! Cang nhiéu
doanh ngiép tham gia mang ludi s¢ hitu chéo ¢b phan, cang tao ra nhiéu vong lap. Vi
du, khi A s¢ hitu B, B so hitu C, va C so hitu A, thi vé mat ly thuyét c6 thé c6 ba méi
lien két quyén so hiru: Lién két quyén s hitu giita A va B, lién két quyén so hitu gitra
B va C, va lién két quyén s¢ hitu giita C va A. Dé khai quat, khi c6 “N” cong ty lién
két trong mot nhdm so hitu chéo cb phan, sé tao ra “N * (N - 1) / 2” két ndi s¢ hitu
gira cac cong ty lién két.162 S§ luong két ndi s¢ hiru ting theo cap s6 nhan, tao ra mot
mang luéi cac quan hé s¢ hitu trong mot tap doan. 183

LAy mét vi du minh hoa vé méi quan hé giita cac doanh nghiép trong maot
Chaebol Han Quéc nhu sau: Tong sé cac cong ty lién két cia mudi Chaebol 16n
nhat 1a 573, c6 nghia 1a trung binh mot Chaebol 16n ¢6 57,3 cong ty lién két. Nhu
vay, vé mit ly thuyét cd thé c6 1.596 két ndi so hitu dua trén sa hitu chéo ¢6 phan

(khi N = 57).164 Tap doan SK Group la chaebol 16n nhat vé sé lugng thanh vién véi

161 F, Jens Koke (1999), New Evidence on Ownership Structures in Germany, Centre for European Economic
Research, buc.

162 M3i cong ty co thé két ndi véi quyen so hitu “(N - 1)” Cac cong ty truc thudc. Ké tir khi c6 “N” cong ty
chi nhanh, tng sb ¢6 thé két ndi sé hiru trong mot nhom cong ty 14 “N x (N - 1).”

163 Nansulhun Choi va Sang Yop Kang (2015), “Competition Law meets Corporate Gevernance: Ownership
structure, Voting leverage, and Investor protecton of large family corporate groups in Korea”, PKU
Transnational Law Review, 2:2.

164 (57 x 56) / 2 = 1,596.
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80 cong ty lién két. Sb luong cac két ndi quyén sé hitu tiém ning trong SK Group s&
la 3.160 va sé ting thém néu co sy ting thém doanh nghiép thanh vién.16

Mot vi du khéc 13 tap doan Huyndai Motor tai Han Qudc. Tong sé doanh
nghiép trong nhém vao ndm 2004 1 27. Trong d6 c6 3 doanh nghiép nam quyén kiém
soat 14 Huyndai Motor, Huyndai Mobis, Kia Motors. Vong l3p sé hitu chéo ¢6 phan

trong cheabol nay 1a rat 16n nhu sau®®®:

S6 luong cac doanh nghiép trong vong lap
S6 moi quan hé sé hitu | Phén trim
chéo c6 phan
2 doanh nghiép 21 6.60%
3 doanh nghiép 239 75.20%
4 doanh nghiép 42 13.50%
5 doanh nghiép 12 3.80%
6 doanh nghiép 3 0.90%
Tong cong 318

3.2.2. Hé qud tgo ra tir cac vong lap vén
3.2.2.1. Tinh khéng thuc chat cua vén

Mic dinh cta so hitu chéo c6 phan 14 tro thanh mot hé théng ¢ dinh nhung lai
xoay tron vé vén, do d6 tao ra mot khoan véon tuéng twong ma cac doanh nghiép
khong hé huy dong trén thuc té. Anh huéng caa so hitu chéo ¢ phan dén thuc vén la

d6i tuong cua nhiéu nha nghién ciu, bao gom Bierman va Noyes, Brioschi,

185(80 x 79) / 2 = 3,160.

166 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam va Daniel Wolfenzon (2007), Valuation and
performance of frims in complex ownership structures: An application to Korean chaebols, NYU Stern School
of Business.
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Buzzacchi va Massimo, Feguson va Hitzig, McDonald va Sinha, %’ trong d6 déu dé
cap dén van dé thoi phong vén doanh nghiép.188 Sy thoi phong vé von dugc minh hoa
trudce tién bai mo hinh sau:

Dau tu 5 ty Dau tu 5 ty

Congty A

Cong ty A lay lai s6 tién n6 dd dau tu.
Cé ba cong ty déu c6 thém 5 ty trong von
diéu 1&

cong 8 Diutu 5ty Congty C

Gia sur rang hai cong ty thiét 1ap so hitu chéo ¢6 phan bai viéc phat hanh co phiéu
méi va mua c6 phiéu cia nhau. Khi mot doanh nghiép phat hanh 100 triéu ¢ phiéu,
doanh nghiép phai str dung cac quy dé co dugc tai san tri gia tuong duwong 100 triéu
¢6 phiéu. Trong sé hitu chéo c6 phan, khi mot doanh nghiép phat hanh c6 phiéu cho
mot ddi tac, thudng khong co tai san nao thém vao. Ca hai doanh nghiép mé rong
quy md ma khong c6 tién mat, so hiru chéo cd phan lac nay chi dai dién cho mot su
trao d6i bu trir ¢ phan giita cic cong ty. Von s& la vén ban dau va khong ting

1én.1%% N6i cach khac, viéc nam giit chéo khong lam thay d6i gia tri tai san cua moi

167 H. Bierman, Jr. va N. H. Noyes (1991), “Pricelearnings ratios restructured for Japan”, Financial Analyst
Journal, 47-2, 91-91.

F. Brioschi, L. Buzzacchi, va G. Massimo (1991), “More on stock market value with reciprocal
ownership”, Financial Analyst Jou rnal, 47-3, 76-78.

R. Ferguson va N. B. Hitzig (1993), “How to get rich quick using GAAP”, Financial Analyst Journal, 49-
3, 30-34.

McDonald (1989), “The mochiai effect: Japanese corporate cross-holdings”, Journal of Portfolio
Management, 16-1, 90-94.

R. Sinha (1998), “Company cross-holdings and investment analysis”, Financial Analyst Journal, 545,

83-89.
188 McDonald (1989), “The mochiai effect: Japanese corporate cross-holdings”, Journal of Portfolio
Management, 16-1, 90-94.
189 Wang Bin Rong va Wang Yun Fang (2003), “The Influence and the Countermeasure Analysis of Mutual
Shareholding to Company Capital”, Chinese Lawyer, 6, 55-56.
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doanh nghiép. Do d6, trong mét thi truong cho phép ton tai s& hiru chéo c¢b phan, s&

xay ra trudng hop c6 phiéu khong duoc bao dam bang céc tai san thuc té. Noi cach

khéac, cac gia tri tai san thuc c6 cua ca hai doanh nghiép khéng thay doi bai mot thoa

thuan so hiru chéo ¢ phan trén gidy to.17

Vén dé s¢ hitu chéo c6 phan anh huong dén gia tri thuc cua ngudn von doanh

nghiép c6 thé duoc minh hoa thong qua Bang can déi ké toan gia dinh caa hai doanh

nghiép nhu sau (theo don vi tinh 1a ty dong):

A B | Téng
I.TAI SAN
1.Tién va cac khoan tuong duong tién 20 15 35
2. Cac khoan phai thu 90 45 135
I1. NGUON VON
1. Vén cha s hitu 20 10 30
2. No phai tra 90 50 140

Néu A phat hanh méi 5 ty von ¢o phan cho B, Bang can d6i ké toan cua hai doanh

nghié¢p s€ nhu sau:

A B | Tong
I.TAI SAN
1.Tién va cac khoan tuong duong tién 25 10 35
2. Céc khoan phai thu 90 45 135
3.V6n gop vao cong ty khac 5
I1. NGUON VON
3. Von chi sé hitu 25 10 35
4. No phai tra 90 50 140

Sau d6 B phat hanh mai 5 ty vén ¢6 phan cho A, Bang can dbi ké toan cua hai

doanh nghiép sé nhu sau:

170 Nomura Sogo Kenkyujo (1992), Corporate Governance of Japanese Companies.
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A B | Téng
I.TAI SAN
1.Tién va cac khoan twong dwong tién 20 15 35
2. Cac khoan phai thu 90 45 135
3.Vébn gop vao cong ty khac 5 5
I1. NGUON VON
5. Von chi 6 hitu 25 15 40
6. No phai tra 90 50 140

Bang can ddi ké todn néu trén cho thay, sau hai lan phat hanh c6 phan cho nhau,
ca hai doanh nghiép déu khong ting thém vé tién, nhung lai c6 su ghi nhan ting 1én
vé von chu so hitu.

Tir d6, viée dinh gia cac cong ty c6 so hitu chéo c¢o phan khdng chinh xac. Gia st
mdi doanh nghiép c6 1 triéu USD tién mat va ca hai doanh nghiép lan luot nam gii
50% c6 phan cta nhau. Néu hai cong ty nay dugc dinh gia doc 1ap ma khéng co so
hitu chéo ¢ phan thi tong gié tri cia ho sé 12 2 triéu USD. Vi sé hitu chéo ¢ phan,
gia tri ctia A tré nén cao hon khi c6 50% cb phan trong B. Diéu nay lam ting gié tri
ctia B vi n6 sé hitu 50% c6 phan caa A, dan dén gia tri cua A va B déu duoc tinh cao
hon.t"t

Vao dau nhitng nam 1990, cic nghién ctru da nhan thay néu chi don thuan tap
hop gia tri thi trudng ciia cac cong ty dé danh gia vén hoa thi truong s& tao nén sai
léch vi viéc so hitu chéo cd phan co thé 1am ting gap doi gia tri.t”2 Trong tinh hudng
ctia Nhat Ban vao nam 1990, chi s6 vén hoa cho thay gi4 tri thi truong cua Nhat Ban
cao hon so véi thi trudng M. Sau khi kiém tra van dé vé s& hitu chéo cb phan, gia

tri thi truong cia My 16n gap hai lan cua Nhat Ban,'7 s¢ di ¢6 hién twong nay la do

71 Bai viét trén tap chi dién tr South China Morning Post, duong dan:
https://www.scmp.com/article/980798/dizzying-circle-game, truy cap lan cudi ngay 14/3/2019.
1724, Bierman, Jr., va N. H. Noyes (1990), “Total stock market value with reciprocal ownership: a note on

the Japanese situation”, Financial Analyst Journal, 46-1, 77-77.
173 Oyvind Bohren va Dag Michalsen (1994), “Corporate cross-ownership and market aggregates: Oslo Stock
Exchange”, Journal of Banking & Finance (18), 687-704.
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s& hitu chéo cb phan tai Nhat Ban phét trién hon & M§. Bay gio, cac nguyén nhan caa
suy thoai kinh té cua Nhat Ban duoc xem Xét lai. Vén rdng 1a mot diém nhan quan
trong trong suy thoi kinh té cua Nhat Ban trong nhitng nim 90 va dau nhitng nim
2000.174 M6t vi du khac 1a ¢ D, nghién ciru cho thiy luong vén c6 phan tai cac
doanh nghiép niém yét cao hon han lugng vén cé phan thuc gop 1én dén 25% va
nguyén nhin dugc xac dinh 1a do sé hitu chéo c6 phan.17®

Sy thoi phdng caa cac doanh nghiép vé von theo hinh thire nay, vé mat ly thuyét,
la khong gidi han. Sy ton tai caa sé hitu chéo khién doanh nghiép phai d6i mat véi

van dé gia tao vé von.1’®

3.2.2.2. Tinh khéng lanh manh trong nguén thu ciza doanh nghiép

Tinh khong lanh manh tir nguon thu nhap caa doanh nghiép dugc minh hoa qua
Bang can ddi ké toan gia dinh cua hai doanh nghiép sau day (theo don vi tinh 1a ty
dong).

Gia str B tra o tac cho A 1a 2 ty tién mat. Bang can d6i ké toan cua hai doanh

nghiép nhu sau:

A B | Tong
I.TAI SAN
1.Tién va cac khoan tuong duong tién 22 (20+2) | 13 35
2. Céc khoan phai thu 90 45 135
3.V6n gop vao cong ty khac 5 5
I1. NGUON VON
1.Von chi so hitu 25 15 40

174 Cowling, K. va Tomlinson, P (2007), “Transnational Monopoly Capitalism, the J- mode Firm and Industrial
Hollowing Out in Japan”, Crisis or Recovery in Japan: State and Industrial Economy”, Nxb Edward Elgar,
Cheltenham, Anh.

175 Adam, M (1999), “Cross shareholding in Germany”, Journal of Institutional and Theoretical Economics,
155, 01, 80-109.

176 Nansulhun Choi va Sang Yop Kang (2015), “Competition Law meets Corporate Gevernance: Ownership
structure, Voting leverage, and Investor protecton of large family corporate groups in Korea”, PKU
Transnational Law Review, 2, 2.
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2. No phai tra

90

50

140

3. Loi nhuan chua phan phoi

18 +2

16

Sau do, gia sir A tra ¢ tac cho B 1a 2 ty tién mat. Bang can ddi ké toan cua hai

doanh nghiép nhu sau:

2)

A B Téng
I.TAI SAN
1.Tién va cac khoan tuong duong tien | 20 (22-2) | 15(13+2) | 35
2. Céac khoan phai thu 90 45 135
3.Von gop vao cong ty khac 5 5
I1. NGUON VON
1.Von chu so hitu 25 15 40
2. No phai tra 90 50 140
3. Loi nhuan chua phan phoi 18 (18+2- | 18 (16+2)

Bang can di ké toan cho thay thuc chat, khoan thu nhap nhan dugc tir viéc chi

tra ¢ tic gitra hai doanh nghiép thong qua sa hitu chéo c6 phan khdng phai la khoan

duogc ting thém. Do d6, dé danh gia chinh xac vé& ngudn thu cua cac doanh nghiép

dang nam trong mdi quan hé so hitu chéo co phan, cac nha nghién ciru, nha dau tu

phai tim hiéu vé chat lwong thu nhap va ngudn thu nhap. Néu mot doanh nghiép ghi

nhan lgi nhuan trong nhitng khoan lgi nhuan chwa thyc hién tir dau tu ching khoan,

khoan loi nhuan d6 kho c6 tinh 6n dinh va bén virng. Néu doanh nghiép dau tu vao

mét cong ty khac ma co phiéu caia ho cé tinh tap trung hoic gia tri giao dich nho, thi

gia co phiéu khdng phan anh duoc gia tri hop ly cua n6.1”’

177 Bai viét “Domino effect as a result of cross-shareholding” dang trén trang thong tin dién tir ciia The Chin

Family, duong dan:

https://www.thechinfamily.hk/web/en/financial -products/investment/stock/beware-of-manipulative-

tactics/domino-effect-result-of-cross-shareholding.html, truy cap 1an cudi ngay 14/3/2019.
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3.2.2.3.  Sirchénh léch giza quyén kiém soat va quyen s¢ hiu

Trong tinh huéng sé hitu chéo ¢6 phan don gian nhat, 1a doanh nghiép A sé hitu
doanh nghiép B, doanh nghiép B dén luot n6 s¢ hiru doanh nghiép A. Néu ty 1& so
hitu chéo ¢ phan 1a dang ké, thi khong thé xac dinh Cong ty A kiém soat Cong ty B
hay nguoc lai, cdng ty B kiém soat Cong ty A.

Co cau ¢ phan & Nhat Ban chi yéu 1a do quyén sé hitu 1an nhau gitra céc doanh
nghiép. Hoat dong kiém soét khong chi dugc thuc hién trén co s¢ so hitu cua cac cd
d6ng ca nhan ma con duya trén ca co sé quyén so hitu 1an nhau. Vi vay, nha quan ly
khong thuc su dai dién cho cac co dong trong Y nghia truyén thong ma no dai dién
cho cac “cd dong 6n dinh”. CAu tric ndy phuc tap dén muc rat kho xac dinh cha s
hitu cudi cuing caa doanh nghiép.t’

Ngoai ra, viéc xac dinh vai trd kiém soét ciia co dong ciing bi anh hudng bai vi
ngudn von ton tai trong quan hé so hitu chéo ¢ phan co thé 1a ngudn vén khéng co
thue.2” Trong tinh hudng nay, von chi sé hitu ctia cong ty d bi pha lodng bang viéc
tang s6 lwong c6 phan ma khong c6 1a sy gia ting twong ung vé kha niang thu nhap
ctia ¢ phan tir hoat dong dau tur.1® S¢ hitu chéo ¢ phan dat duoc muc dich bao vé
doanh nghiép khoi tdc dong bén ngoai, trong khi bé quén dbi tuong chinh cua viéc
dau tu von 1a tdi da hoa két qua dau ra tai chinh.'8! \Va mic du tao ra sy hu ciu vé
vbn, nhung no lai tao ra quyén bo phiéu thuc sy. Khi mét sb luong Ion cac cong ty
lien két tao ra mot dang ma tran sé hiru chéo ¢4 phan phuc tap, mot ¢ dong co thé
c6 quyén chi phéi théng qua chudi kiém soat két ndi giira cac doanh nghiép.

Piéu nay da dugc minh chiing qua cac vi du vé md hinh hoat dong cua céc
Chaebol Han Quéc. Trong céc Chaebol, nhin chung, s& c6 3 16p trong co ciu so hitu

nhu sau:

178 Caslav Pejovic (2012), Reform of the Japanese corporate governance: Convergence in the eye of the
Beeholder, Bai hoc Kyushu University, Nhat Ban.

179 Korea Fair Trade Commission (2014), “Stock Ownership of Large Corporate Groups in 2014”, Fair Trade
Commission News, Han Quéc.

180 Okumura Hiroshi (1990), Company buyouts in the M&A era, Tokyo, Nhat Ban.

181 OECD (1999), “The Transformation of The French Model of Capital Holding and Management”, The

conference on “Corporate Governance in Asia: A Comparative Perspective”, Han Quéc.
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(i)  Lép tha nhat bao gdm mét sé it doanh nghiép truc tiép so hitu.

(i)  Lop thtr hai chia dung céc doanh nghiép sé hitu chéo ¢ phan Ian nhau
tao thanh cac vong lap sé hitu chéo ¢é phan. Nhitng doanh nghiép & 16p nay thuong
la nhitng doanh nghiép 16n va thoi gian hoat dong 1au hon nhitng doanh nghiép ¢ 16p
khac. Cac doanh nghiép trong 16p nay s& lam trung tim cho cac cau tric diéu khién
nhom. 182

(iii)  Lop thi ba thuong la nhitng doanh nghiép nho hon va thoi gian hoat
dong ngan hon, chung ciing so hitu phan vén nhat dinh trong nhitng doanh nghiép
khac (nhung it tap trung hon, it s¢ hitu chéo ¢6 phan hon nhu & 16p thir hai). Vé sé
luong, nhitng doanh nghiép & 16p cudi nay 1a nhiéu nhat. 183

Co cau s¢ hiru duge minh hoa qua mo hinh sau:

S6 hiru tryc
tiép Doanh nghiép 1 Cénhéan Doanh nghiép 2

- Doanh nghiép trung
tam;
- S& hitu chéo;
- Cong ty dai ching
- Lon, lau doi

Doanh nghiép 3 Doanh nghié¢p 4 Doanh nghi¢p 5

- Khong phai doanh
nghi¢p trung tam;
- {t s6 hitu chéo; Doanh nghi¢p 6 Doanh nghi¢p 7 Doanh nghi¢p 8
- Quy m6 nho

(Nguon: Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam, Daniel
Wolfenzon (2011), “The Structure and formation of business groups: Evidence from
Korean Chaebols”, Journal of Finacial Economics, 99, 447-475).

Diéu nay duoc thé hién thong qua vi du caa tap doan Huyndai Motor vao nim
2004 nhu sau:

182 Nansulhun Choi va Sang Yop Kang (2015), “Competition Law meets Corporate Gevernance: Ownership
structure, Voting leverage, and Investor protecton of large family corporate groups in Korea”, PKU
Transnational Law Review, 2, 2.

183 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam va Daniel Wolfenzon (2011), “The Structure and
formation of business groups: Evidence from Korean Chaebols”, Journal of Finacial Economics, 99, 447-475.
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Trong tap doan Huyndai Motor, cau trdc sé hitu chéo c6 phan duoc nam & 16p
giita (gom cac doanh nghiép: Huyndai Motor, INI steel, Huyndai Mobis, Huyndai
Capital, Kia Motor), két hop ciing cu trdc sé hitu hinh thap da tap trung quyén biéu

quyét cho gia dinh Jung Mong Koo.184

3.2.2.4. Tinh trang phu thugc ldn nhau giza cac doanh nghiép

Khung hoang kinh té ludn dit ra cau hoi 1 su that bai ciia mot to chue tai chinh
c¢6 kha ning kich hoat su thit bai ctia cac t6 chirc khac khong. Khiing hoang tai chinh
13 van dé khong bi gidi han boi bién gidi 1anh thd, nd cb thé tré thanh van dé toan
cau.'85 Sy lo ling v& nhirng rui ro cho hé thdng tai chinh toan ciu va nén kinh té 12
mot trong nhirg nguyén nhan ma My quyét dinh hd trg AIG trong dot khing hoang

ctia cong ty bao hiém nay vao thang 9 nim 2008.

184 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam va Daniel Wolfenzon (2007), Valuation and
performance of frims in complex ownership structures: An application to Korean chaebols.
18 Ben S Bernanke (2009), Some reflections on the crisis, Federal Reserve System of America, My.

78



Tuong ty, nim 2009, nuéc Dic da giai thich cho viéc tiép quan cua IKB18®
d6i véi KFW?7, Sir quan tdm dén kha ning lay lan khi mot doanh nghiép roi vao
khung hoang la quan trong bai vi lich st tai chinh c6 rat nhiéu bang chiing vé van dé
nay. Viéc ban thdo & cac thi trudng méi ndi sau khing hoang dong Peso cua Mexico
vao cudi nim 199488 va khung hoang chau A niam 1997 13 minh chétng Vé su anh
huong cua cac mat xich tai chinh. 189

Rui ro hé thong lién quan dén sy lién két va trong quan gitra cac bd phan khac
nhau cua thi truong. Khiung hoang tai chinh xay ra khi mot that bai ban dau duoc
truyén dén toan bo thi treong.!® Theo d6, kiém soét va giam nhe rai ro hé thong l1a
van dé quan trong trong thi truong tai chinh. Cac doanh nghiép s& c6 nhitng vai tro
dong gop khac nhau ddi véi viec khuéch truong rui ro. 1%

Khi khuang hoang tai chinh xay ra, ca doanh nghiép tai chinh va doanh nghiép
phi tai chinh déu nhan thay ganh nang thuc su cia luong c6 phiéu dang nam giir
chéo.1%2 Piéu nay da duoc minh chirng tai Nhat Ban vao nhimg nam 1990, sy gia ting
rui ro tir c&¢ khoan vay ngan hang da lam gia tang rui ro tin dung, tang kha nang pha
san ngan hang. Xu huéng suy yéu vé vi thé tai chinh cia cac ngan hang tai Nhat Ban

d3 lam sut giam gia c6 phiéu ngan hang. Cac doanh nghiép dat muc tiéu béan ra cac

186 |_3 Ngan hang IKB Deutsche Industriebank AG, tru s chinh dat tai Dusseldorf, Buc. IKB hd trg cac doanh
nghiép vira va nho & Dac va Chau Au thong qua cac khoan vay, quan |i rai ro, céc dich vu thi treong von va
dich vu tu van.

187 | 3 Ngén hang tai thiét Buc.

188 Pay 1a mot cudc khung hoang kinh té bang phat bang sw mét gia nhanh chéng cua dong Peso Mexico vao
thang 12 nam 1994 va sau d6 lan ra cac khu vuc khac cta nén kinh té. Cudc khang hoang nay khéng chi lam
cho kinh té Mexico chao d4o, ma con anh hudng tiéu cyc t6i kinh té cac nuéc My Latin khéc. Anh huong ra
nudc ngoai cua né dugc goi la hiéu wng Tequila. Chinh phi My, Chinh phu Canada, Quy Tién té Qudc té IMF
va Ngan hang Thanh toan Quéc té BIS da phdi hop cap cho Mexico cac khoan tin dung 1én téi 50 ty USD dé
ngan chan sy phat trién va khic phuc hau qua cua khang hoang.

189 Christian Upper (2011), “Simulation methods to assess the danger of contagion in interbank markets”,
Journal of Financial Stability, 7, 111-125.

190 pecora, N.; Spelta, A (2015), “Shareholding relationships in the Euro Area banking market: A network
perspective”, Physical A: Statistical Mechanics and its Applications, 434, 1-12.

191 Yvind B hren, yvind Norli (1997), Determinants of Intercorporate Shareholdings, Norwegian School of
Management, Na Uy.

192 Tachibanaki (2000), Absorbing agencies of the discharged shares of corss-held shares, in Oscano, H. And
Honda, Y, Comtemporary finance and the policy, Tokyo, Nhat Ban.

79


https://en.wikipedia.org/wiki/D%C3%BCsseldorf
https://vi.wikipedia.org/wiki/Kh%E1%BB%A7ng_ho%E1%BA%A3ng_kinh_t%E1%BA%BF_(Marx)
https://vi.wikipedia.org/wiki/Peso_Mexico
https://vi.wikipedia.org/wiki/Kinh_t%E1%BA%BF_M%C3%A9xico
https://vi.wikipedia.org/wiki/M%E1%BB%B9_Latinh
https://vi.wikipedia.org/wiki/Ch%C3%ADnh_ph%E1%BB%A7_li%C3%AAn_bang_Hoa_K%E1%BB%B3
https://vi.wikipedia.org/w/index.php?title=Ch%C3%ADnh_ph%E1%BB%A7_Canada&action=edit&redlink=1
https://vi.wikipedia.org/wiki/Qu%E1%BB%B9_Ti%E1%BB%81n_t%E1%BB%87_Qu%E1%BB%91c_t%E1%BA%BF
https://vi.wikipedia.org/wiki/Ng%C3%A2n_h%C3%A0ng_Thanh_to%C3%A1n_Qu%E1%BB%91c_t%E1%BA%BF

cb phiéu ngan hang va cham dut viéc s hitu chéo c6 phan.1®® Ngoai ra, bat ky viéc
ban ra c6 quy mé 16n dugc thuc hién boi mot ddi tac sé hitu chéo ¢ phan co thé gay
ra su sup do cua gid cd phiéu ctia cong ty trén thi truong ching khoan.'* Ong Masato
Miyazaki, Truéng Bo phan chau A - Thai Binh Duong (Quy tién t& Qudc té) nhan
Xét: “do so hiru chéo cé phan nén trén gidy to: thi ngdn hang cé di Von, nhung thuc
té mét luwong von I6n 12 do ngan hang khac sé hizu. Néu khing hodng xdy ra, khodn

von tai cac ngdn hang khdc la vé nghia” *%

3.3.  Phap luit Viét Nam vé kiém soat von trong sé hiru chéo
3.3.1. Thuec trang phdp lugt Vigt Nam vé kiém sodt vén trong sé hitu chéo
Quy dinh diéu chinh vé s& hiru chéo tai Viét Nam xudt hién tuong dbi mudn
va khong dong déu cho moi loai hinh doanh nghiép va moi nganh nghé kinh doanh.
Déi vai doanh nghiép nha nudc, trude nam 2009, so hiru chéo chua duge diéu
chinh truc tiép. Thong tu 242/2009/TT-BTC ngay 30/12/2009 cua Bo Tai chinh
huéng dan thi hanh mot sb diéu caa Quy ché quan ly tai chinh cia Doanh nghiép nha
nuéct® dd diéu chinh s hitu chéo bang quy dinh tai Khoan 1, Piéu 5 nhu sau: (i)
Doanh nghiép con khéng dugc dau tu gop vén vao doanh nghiép me; (ii) Doanh
nghiép con, doanh nghiép phu thuoc doanh nghiép me khong duoc gop vén mua co
phan khi ¢4 phan hoa don vi trong cling tap doan, tong cong ty hoic to hgp me - con.
Mic d0 Thong tu 242/2009/TT-BTC khong dé cap hay giai thich tryc tiép
thuat ngit so hitu chéo, song c6 thé thay tinh than cua thong tu nay di quy dinh rd vé

viéc cam hanh vi gop von qua lai gitra cdng ty me va cong ty con.

193 Kanda, Capital Market Research Group (2001), Theory and Practice of dissolution of cross shareholding,
Tokyo, Nhat Ban.

194 Mark Scher (2001), Bank — frim cross shareholding in Japan: what is it, why does it matter, is it winding
down, DESA Discussion Paper Series, M¥.

195 Baj viét So hitu chéo va ganh ning ng Xiu, dang tai trén trang thong tin dién tr cafef, duong dan
http://cafef.vn/20111007113729148CA34/s0-huu-cheo-va-nang-ganh-no-xau.chn, truy cap lan cudi ngay
14/3/20109.

196 Thong tu 242/2009/TT-BTC hét hiéu luc vao ngay 01/7/2016 vi Nghi dinh 09/2009/NB-CP 14 vin ban ma
n6 huéng dan da hét hiéu lyc (theo Khoan 4 Diéu 154 Luat ban hanh vin ban quy pham phép luat 2015 va
Khoan 2 Diéu 38 Nghi dinh 34/2016/ND-CP).
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O tam hiéu luc cao hon, Diéu 17 Nghi dinh s6 69/2014/ND-CP ngay 15/7/2014
vé tap doan kinh té nha nudc va tong cong ty nha nude quy dinh vé han ché dau tu
va vé nganh nghé kinh doanh trong tap doan kinh té, tong cong ty nhu sau: “Doanh
nghiép bi chi phéi khéng dioc g6p von, mua cé phan cia doanh nghiép giir quyén
chi phdi trong cling mét tdp doan kinh té, tong cong ty. Cac doanh nghiép bi chi phéi
trong clng mét tdp doan kinh té, tong cong ty khéng dwoc gop von, mua cé phan dé
s¢ hiru chéo lan nhau.” Mac di vay, trong cac van ban phap luat nay, thuat ngi so
hitu chéo khong duoc nhac dén.

Déi véi cac T chirc tin dung, trude nam 2001, phép luat khong diéu chinh
hoat dong s& hitu 1an nhau cua té chic tin dung. Quy dinh vé cam so hitu 13n nhau
gitta cac to chuc tin dung lan dau tién dugc quy dinh tai Quyét dinh s6
1122/2001/QB-NHNN ngay 04/09/2011 cua Théng doc Ngan hang Nha nuéc vé
viéc ban hanh quy dinh vé c6 dong, c¢6 phan, co phiéu va von diéu Ié cua ngan hang
thuong mai ¢6 phan cua nha nudc va nhan dan. Theo d6, Piéu 23 Quyét dinh sb
1122/2001/QB-NHNN quy dinh: “Ngdn hang thwong mai ¢é6 phdn khéng dioc sir
dung vén diéu 1é va cac quy dé mua cé phan, gop vén véi cac cé déng cua chinh
ngdn hang thwong mai ¢é phan dé”.

Mic di cac quy dinh trén di dat ra gigi han cam cac ngan hang thuong mai
cd phan va cb dong cua n6 gop von, mua c6 phan Ian nhau, tuy nhién, cac quy dinh
nay van c6 nhiing han ché sau:

Thir nhat, quy dinh vé cim gop von mua c6 phan 1an nhau cua céc to chic
tin dung chi 4p dung d6i véi Ngan hang thuong mai hoat dong dudi hinh thirc cong
ty ¢6 phan, va ngudn vén cua viéc gop vén, mua co phan nay khdng phai tir von
diéu ¢ hodc cac quy. Piéu nay dan dén loai trir cac truong hop sau: (i) Ngan hang
thuong mai gop von, mua cé phan véi cac co dong ciia chinh ngan hang thuong mai
cb phan d6 nhung ngudn tién sir dung dé gép von, mua cb phan khdng cé ngudn gdc
tir von diéu Ié hodc cac quy; (ii) Ngan hang thuong mai khéng té chie dudi hinh
thirc cong ty c6 phan; (ii) T6 chirc tin dung khong phai la ngan hang thuong mai.

Tha hai, ké tir khi Quyét dinh sé 1122/2001/QD-NHNN duoc ban hanh dén
truéc khi ¢6 su ra doi cua Thong tu s 13/2010/TT-NHNN ngay 20/05/2010 cua
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Théng dbc Ngan hang Nha nuée quy dinh vé cac ty 1é dam bao an toan trong hoat
dong cia t6 chire tin dung va Luat cac t6 chic tin dung 2010 (6 hiéu lyc nam 2011),
cling khong c6 bat ky quy dinh ndo cAm cac doanh nghiép con, doanh nghiép lién
két cua cac t6 chirc tin dung dau tu 1An nhau, ciing nhu cdm doanh nghiép con cua
t6 chuc tin dung dau tu vao t6 chac tin dung. Piéu ndy dan dén truong hop cac
doanh nghiép con, doanh nghiép lién két cua céc t6 chuc tin dung dau tu 13n nhau,
doanh nghiép con cua té chic tin dung dau tu vao doanh nghiép me.

Cho dén khi Thong tu sé 13/2010/TT-NHNN ngay 20/05/2010 ciia Thong
dbc Ngan hang Nha nude quy dinh vé cac ty 16 dam bao an toan trong hoat dong
cta to chirc tin dung (Thong tu s6 12/2010/TT-NHNN) va sau d6 1a Luat cac t6
chtrc tin dung nam 2010 d& c6 quy dinh diéu chinh hoat dong s& hitu chéo véi dbi
tuong va pham vi m¢ rong hon. Nhitng quy dinh tai Thong tu 13/2010/TT-NHNN
lién quan dén s hitu chéo sau d6 da duge thé hién tai Lut cac T chie tin dung
2010.27 Luat cac to chirc tin dung 2010 di c6 quy dinh giai thich twong d6i day du
lién quan dén viéc gop von, mua c6 phan cia to chire tin dung, gop vén mua co phan
clia cac to chire, ca nhan khac ddi vai to chire tin dung... dé lam can ¢t cho dit ra
cac quy dinh lién quan dén s hitu chéo. Piéu 135 Luat cac TH chic tin dung 2010
quy dinh nhu sau:

- Doanh nghiép con, doanh nghiép lién két ciia cuing mét doanh nghiép kiém
sodt khéng dwoc gop von, mua cé phan cua nhau.

- Doanh nghiép con, doanh nghiép lién két cia mét té chic tin dung khdng
diroC gop von, mua ¢é phan cua chinh té chire tin dung do.

Theo cach giai thich tir ngir tai Khoan 30 Diéu 4 néu trén thi Diéu 135 Luat
c4c t6 churc tin dung duoc hiéu nhu sau:

- Céc doanh nghiép con cua ciing mot doanh nghiép kiém soat khong dugc dau
tu vao nhau;

- Cac doanh nghiép lién két cua té chuc tin dung khong duoc du tu vao nhau;

197 |yt cac td chuc tin dung 2010 ¢6 hiéu lyc thi hanh vao ngay 01/01/2011, va duoc sira ddi bd sung boi
Luat sb Luat sé: 17/2017/QH14.
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- Cac doanh nghiép con va doanh nghiép lién két cua ciing mot doanh nghiép
Kiém soat khong duoc d4u tu 13n nhau:

- T6 chic tin dung dang 14 doanh nghiép con, doanh nghiép lién két cua doanh
nghiép kiém soat khong dugc gop von, mua cd phan caa doanh nghiép kiém soat
do.

Nhu vay, nhin chung tinh than cua Diéu 315 Luat cac t6 chic tin dung la
ngin cam hoat dong cua cac doanh nghiép c6 mdi lién hé véi nhau qua mot doanh
nghiép khac (thuong ton tai dudi hinh thirc mot nhém doanh nghiép), trong do:

- Céac doanh nghigp thudc sy kiém soét cua cing mot doanh nghiép khong
dwoc so hiru 1an nhau.

- Céc doanh nghiép nay ciing khong duoc dau tu vao chinh doanh nghiép kiém
soat no.

Ddi voi hoat dong so hitu chéo giita to chic tin dung va mot doanh nghiép
khac trong mdi quan hé 1a thanh vién gop vén, co dong cuia nhau, Khoan 5 Biéu 129
va Khoan 3 Diéu 135 Luat Céc to chic tin dung quy dinh:

“Té chire tin dung khéng dwoc gop von, mua cé phan cua cac doanh nghiép,
t6 churc tin dung khac 1a ¢é dong, thanh vién gép vén cua chinh té chic tin dung
do”, va

“Té churc tin dung dang la doanh nghiép con, doanh nghiép lién két cua
doanh nghiép kiém sodt khéng dwoc gop vén, mua cé phan cua doanh nghiép kiém
sodat do”.

Quy dinh nay nham ngan ngira trudng hop t6 chic tin dung gdp vén, mua co
phan cua chinh c6 dong, thanh vién gép von cia chinh t6 chic tin dung d6. Ngoai
ra, day 1a mot trong nhitng quy dinh nham tranh trudng hop cac to chic tin dung
dau tu vao nhau, dan dén truong hop tang von gia tao.

Nhin chung, tinh than ciia Diéu 315 Luat c4c to chic tin dung 1 ngin cam so
hitu ciia cac doanh nghiép c6 méi lién hé véi nhau qua mot doanh nghiép khéc. Trong
d6: Céc doanh nghiép thudc su kiém soét ciia ciing mot doanh nghiép khong duoc so

hitu chéo cb phan va cac doanh nghiép nay ciing khong dugc dau tu vao chinh doanh
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nghiép kiém soat n6. Mic du vy, phap luat vé cac to chic tin dung van khong dé cap
tryc tiép dén thuat ngir sé hitu chéo.

Cho dén tan nam 2014, s& hitu chéo méi dugc quy dinh tai Luat Doanh nghiép
2014 va dugc dinh nghia tai Nghi dinh s6 96/2015/ND/CP quy dinh chi tiét mot sb
diéu cua luat doanh nghiép.1%8

Nhu vay, lan dau tién thuat ngir “sé hitu chéo ¢6 phan” dugc giai thich tai vin
ban ¢ tim quy pham phap luat 1a Nghi dinh. Diéu ndy anh huong dén hoat dong so
hitu chéo c6 phan cua cac doanh nghiép Viét Nam trén thuc té. Mot vi du 1a trudng
hop ctia CTCP Bong dén Bién Quang. CTCP Bong dén Bién Quang (méa chirng khoéan
DQC) Ia c6ng ty me (s¢ hitu 51%) cua CTCP Pau tu & Thuong mai Pién Quang.
Trudc d¢6, CTCP Pau tu & Thuong mai Dién Quang da dang ky mua vao 700.000 co
phiéu DQC. Tuy nhién, do Luat doanh nghiép nam 2014 dugc 4p dung tir ngay
01/7/2015 nén giao dich trén khong dugc phép thuc hien.'® Néu CTCP Pau tu &
Thuong mai Pién Quang van muén gia ting sé hitu tai DQC thi DQC can phai thoai
bot von dé giam ty 1é s¢ hitu xudng dudi 50%.2%°

Ngoai ra, Biém ¢, Khoan 1, Biéu 212 Luat Doanh nghiép quy dinh: Cac cong
ty khdng c6 ¢6 phan hoic phan vén gép do Nha nuéc ndm giit thuc hién gop vén,
mua c6 phan trudc ngay 01 thang 7 naim 2015 khong phai thyuc hién theo quy dinh tai
Khoan 2 Diéu 189 cta Luat nay nhung khong duoc ting ty 18 so hitu chéo. Pidu d6
cho thay quan diém cua Viét Nam la chi cAm nhitng quan hé so hitu chéo phat sinh
méi. Nhitng quan hé so hiru chéo phat sinh trude ngay quy dinh cdm so hiru chéo c6
hiéu lyc thi c6 thé dugc duy tri, voi diéu kién khong 1am ting ty & so hitu chéo.

V& khia canh ké toan doanh nghiép, chuan muc Ké toan Viét Nam sb 25 Ban
hanh kém theo Quyét dinh s6 234/2003/QD-BTC ngay 30/12/2003 cia B truang Bo

198 Noi dung nay da duogc giai thich tai trang 35, 36 cua Luén an.

199 Baij viét “Vudng quy dinh sa hitu chéo, Cong ty con ctia Bién Quang mua bat thanh DQC” dang trén trang
thong tin dién tir Cafef, duong dan http://cafef.vn/thi-truong-chung-khoan/vuong-quy-dinh-so-huu-cheo-
cong-ty-con-cua-dien-quang-mua-bat-thanh-dgc-20150819153523261..chn, truy cap lan cudi ngay 14/3/2019.
200 B thyc hién didu nay, trén thyc té, theo cong bd thdng tin cia CTCP Bong dén Dién Quang, ké tir ngay
21/9/2015, CTCP Pau tr & Thuwong mai Dién Quang trg thanh cng ty lién két, khéng con 1a cong ty con cua
CTCP Bong den bién Quang.
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Tai chinh v/v ban hanh va cong b6 06 chuan muc ké toan Viét Nam (VAS 25) quy
dinh doanh nghiép me phai lap bao c4o tai chinh hop nhat.2°t Bé nhitng thdng tin tai
chinh duoc thé hién day du, dang tin cay va phan anh trung thuc vé tinh hinh tai chinh
cua doanh nghiép, bang can ddi ké toan hop nhét phai tuan tha cac yéu cau sau:

(1) Loai trir phan von kinh doanh cta cong ty me cép cho cong ty con va phan
ngudn vén cua cong ty con nhan von cip cua cong ty me.

(i)  Loai trir phan cac khoan dau tu, cho vay, gop von, lién két cua doanh nghiép
me va phan ngudn von cia cac doanh nghiép con do nhan cac khoan dau tu, cho vay,
g6p von lién doanh lién két cua doanh nghiép me trén bang can ddi ké toan hop nhat.
Néu cac doanh nghiép con c6 phét sinh cac khoan dau tu, cho vay, gop von lién
doanh, lién két véi mot don vi khac trong cing tap doan, thi cling tién hang loai trir
tuong tu.

(iii)  Loai trir s6 du cac tai khoan trén Bang can di ké toan va céc giao dich gitra
cac don vi trong cing tap doan, bao gom cac khoan doanh thu, cac khoan chi phi, cb
turc va cac khoan thu nhap khac phat sinh tir cac hoat dong giao dich trong noi bo tap
doan. Cac khoan 13i chua thuc hién tir cac giao dich noi bo nam trong gié tri con lai
cua tai san, nhu hang ton kho va tai san ¢b dinh ciing duoc loai trir hoan toan. Céac
khoan 15 chua thuc hién phét sinh tir cac giao dich néi bo da duoc khau trir khi xac
dinh gia tri ghi sb cua tai san ciing dwoc loai bo trir khi chi phi tao nén khoan 156 d6

khong thé thu hoi duoc.202

3.3.2. Ddnh gid phdp ludt Viét Nam trong méi lién hé véi phdp ludt mét quéc gia
Thir nhét, phap luat Viét Nam khong cidm s& hiru chéo ¢b phan néi chung (chi
cAm s& hitu chéo cd phan trong mot sd trudng hop nhét dinh, vi du s¢ hitu chéo ddi

v6i doanh nghiép nha nudc va céc to chirc tin dung). Py 1a quan diém phu hop voi

201 B4o c4o tai chinh hop nhat dugc lap tir bao céo tai chinh ciia doanh nghiép me va cac doanh nghiép con,
trén co so két hop theo timng chi tiéu, cong céc chi tiéu lai voi nhau theo ting loai tai san, no phai tra, ngudn
vén chu so hitu, thu nhap, chi phi.

202 Chyan muc ké toan hop nhét kinh doanh, myc 15, Chuan muc ké toan sé 25, ban hanh kém theo Quyét
dinh s6 234/2003/QD-BTC ngay 30/12/2003 cua Bo truéng Bo Tai chinh v/v ban hanh va cong bd 06 chuin
muc ké toan Viét Nam.
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1y luan vé sé hitu chéo cd phan va phi hop véi da sé quan diém diéu chinh phap 1i
vé so hitu chéo c6 phan cua cac qudc gia trén thé gidi. Viéc khong hoan toan cidm
s& hitu chéo ¢6 phan ciing phi hop véi tinh than ton trong quyén s¢ hiru va quyén
tu do kinh doanh cta doanh nghiép.

Tha hai, phap luat Viét Nam khéng cho phép ton tai s¢ hitu chéo ¢ phan gita
doanh nghiép me va doanh nghiép con, va s¢ hitu chéo gitra cac doanh nghiép con
cua cung mét doanh nghiép me.

Viéc khong cho phép sé hitu chéo cb phan giita doanh nghiép me va doanh
nghiép con 13 hop 1i. “Doanh nghiép con nadm giiz cé phan cia doanh nghiép me dong
nghia véi viéc doanh nghiép con c6 quyén quyét dinh déc \dp. Do dé, doanh nghiép
me khong thé thuc hién quyén chi phéi cong bang theo quy dinh phap lugt. Tic 1a
viéc doanh nghiép con s¢ hitu ¢é phiéu cia doanh nghiép me da lam “ngodt ngéo
quyén biéu quyét cia doanh nghiép me .2 Ngoai ra, quan hé me - con chi la quan
hé mot chiéu: cong ty me 1a me cta cong ty con, cht cong ty con khéng thé 1a me
ctia cong ty me2%. Vi vay, viéc cam thuc hién sé hitu chéo c6 phan giira doanh nghiép
con va doanh nghiép me la viéc can thiét dé dam bao ban chat cua méi quan hé me -
con. Tuong tu, viéc cAm s hitu chéo ¢b phan giira nhitng doanh nghiép con cuaa cling
doanh nghiép me la can thiét. Vé phép ly, cac doanh nghiép con Ia nhitng thyc thé
doc 1ap du cé cung doanh nghiép me nhung chiing 1 nhitng thuc thé doc 1ap. Tuy
nhién, vé mit tai san, ching c6 méi quan hé chat ché, do méi quan hé cua ting doanh
nghiép ddi vai mot doanh nghiép me noi chung.

Mic di vay, ngay ca trong trudong hop ndy, khai niém vé s hitu chéo tai Luat
Doanh nghiép 2014 chi dang dé cap dén s& hitu chéo truc tiép, 13 doanh nghiép A sé
hiru doanh nghiép B, va doanh nghiép B s¢ hiru Doanh nghiép A, chua dé cap dén
s& hitu chéo gian tiép, hay con goi 1a sé hitu chéo theo vong tron. Day 1a quan hé s

hiru chéo c6 sy tham gia ctia mot hodc nhiéu doanh nghiép trung gian, vi du doanh

203 Nguyén Thi Lan Huong (2005), “Biéu chinh phéap Iy vé s¢ hitu ¢6 phan chéo & Nhat Ban”, Tap chi Tai
chinh, (11), 54.
204 Nha Phap luat Viét — Phép dich (2004), Hgi thdo cac Tdp doan Kinh 1€ 16n, Ha Ni.
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nghi¢p A so hitu doanh nghiép B, doanh nghi€p B s& hitu doanh nghiép C, doanh
nghiép C s& hitu doanh nghiép A. Quan hé s hitu chéo trén tao thanh mot vong tron
so hitu, trong d6 B 1a mot doanh nghiép trung gian. S6 lwong doanh nghiép trung
gian tham gia vong tron s& hitu nay vé 1y thuyét 1a khong giéi han. Mot tinh hudng
so hiru trén thuc té cling 12 su pha tron phirc tap cta nhiéu chi thé tham gia, khong
chi 1a quan hé s& hitu chéo don thuan gi6i han gitta hai doanh nghiép. Viéc nay duoc

minh hoa bang so do sau:

CTCP A .
% CTCP A2
i 7y :
i o o !
i > i
i L X T S i
! v \ 4 :
L__ ] CTCPB1 | . o . »| CTCPB2 |_._ _._ E

(Téc gia vé theo tinh than ciia Khoan 2 Piéu 198 Luat Doanh nghiép 2014).

Theo so d6 néu trén, &p dung quy dinh caa Luat Doanh nghiép 2014 va Nghi
dinh s6 96/2015/NB/CP hudng dan thi hanh, cong ty Al khong thé mua co phan cua
cong ty A. Cau hoi dit ra 1a vay cong ty B1 1a cong ty con cia cong ty Al cd thé mua
co phan caa cong ty A khong. Néu chi ap dung theo riéng Khoan 2 cua Diéu 189
Lu4t Doanh nghiép 2014 “cong ty con khdng duwoc dau tw gép von, mua cé phan cia
cbng ty me. Cac cbng ty con cua cung mgt cong ty me khong dwoc cung nhau gop
von, mua cé phan dé sé hitu chéo ldn nhau” thi hoat dong nay khong bi cim, c6
nghia 13 cong ty B1 ¢6 thé mua cb phan caa cong ty A.

Tuy nhién, néu theo cach dinh nghia vé cong ty me tai Khoan 1 Diéu 189 Luat
Doanh nghiép thi hoat dong nay khong duoc phép khi tiéu chi vé cong ty me - cong
ty con khong chi dia trén mirc c6 phan so hitu ma con dua vao kha nang kiém soat,

cu thé:
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“Mét cong ty droc coi la cong ty me cuia cdng ty khac néu thuge mét trong cac
truong hop sau day:

- S hizu trén 50% von diéu |é hodc tong sé ¢é phan phé théng cia cong ty do;
- C6 quyén truc tiép hodc gian tiép quyét dinh bé nhiém da sé hodc tat ca thanh
vién Héi dong qudn tri, Gidm doc hodc Tong gidm doc cia cong ty do;

- C6 quyen quyét dinh viéc sira doi, bé sung Piéu |é ciia cong ty dé.”

C6 nghia 1a theo quy dinh nay, céng ty B1 khdng thé mua c6 phan caa cong ty
A néu cong ty A c6 quyen tryc tiép hoic gian tiép quyét dinh bo nhiém da s6 hoac
tat ca thanh vién Hoi ddng quan tri, Giam dbc hodc Tong giam doc caa cong ty B1,
c6 quyén quyét dinh viéc stra d6i, b6 sung Diéu 18 caa cong ty B1.

Nhu vay, ¢ thé thay viéc diéu chinh quan hé so hitu chéo giita cong ty me -
cong ty con theo quy dinh caa Luat Doanh nghiép 2014 1a twong dbi hoan thién. Va
viéc nay phai duoc xem xét téng quat trén quy dinh cua Khoan 2 Diéu 189 Luat
Doanh nghiép 2014 cling véi dinh nghia vé cong ty me tai Khoan 1 Diéu 189 Luat
Doanh nghiép 2014.

Quy dinh cam s¢ hitu chéo gitra doanh nghiép me véi doanh nghiép con, gitra cac
doanh nghiép con cua cing doanh nghiép me ciing phu hop véi quy dinh cua mot sé
quéc gia trén thé gisi. Vi du, & Nhat Ban, viéc stra d6i Bo luat Thuong mai Nhat Ban
nam 1981 da dua ra hai loai han ché vé s hitu chéo: (i) han ché so hitu va (i) han
ché thuc hién quyén cua c6 dong lién quan dén so hitu chéo. Bo luat Thuong mai
Nhat Ban sau d6 duoc stra d6i vao nam 2005, clng thoi diém vai viéc ban hanh Luat
Cong ty s6 86. Luat Cong ty Nhat Ban quy dinh: “Céng ty con khéng dwoc mua lgi
co phan cuia cdng ty me.”2% Tiéu chi dé xac dinh mot “Céng ty con” dugc giai thich
tai Diéu 2, Muc 1 (iii) Luat Cong ty nhu sau: "Céng ty con” nghia la bat ky phap
nhan ndo ma su qudn Iy dé do Céng ty kiém soat, bao gom, nhung khéng gidi han,
céng ty ma da s6 phiéu bau thugc sé-hitu ciza Cong ty kiém soat.” Quy dinh cim nay
chi bi loai trir trong céc truong hop: (i) Khi viéc mua nay 1a két qua cua viéc sap nhap

hozc chia tach doanh nghiép; (ii) hoic viéc mua cd phiéu nay khéng cé chu y; hoic

205 pigu 135, Luat Cong ty cua Nhat Ban s6 86, nam 2005.
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(iii) viéc s& hitu nay 1a két qua cua viéc phan chia c6 tc. Tuy nhién, ngay ca trong
cac truong hop loai trir trén, doanh nghiép con ciing khong dugc thuc hién quyén
biéu quyét ddi vai phan vén ma nd nim giit tai doanh nghiép me va phai dugc ban
di ngay sau do.

Tai Han Quéc, ddi véi nhitng doanh nghiép khéng nim trong nhém céc
Chaebol, phép luat quy dinh nhu sau:2%

(i) Truong hop céng ty me nam giit trén 50% téng s6 co phan phét hanh trai
phiéu caa cong ty con, thi cong ty con khong dugc mua co phan trong cong ty me,
trir nhitng truong hop viéc nam giir ¢6 phiéu cua cdng ty me do cac truong hop sau:

1. Truong hop sap nhgp céng ty hogc mua toan bg kinh doanh cua céng ty
khac; va

2. Triong hop can thiér d@é dat dwoc muc tidu trong qué trinh thuc hién céc
quyén cua cong ty.

(2) Trong trirong hop khoan 1, ¢ong ty con sé phdi ban lgi ¢é phan cia cong
ty me trong vong sau thang ké tir thoi diém xac ldp quyén sé hitu déi véi cé phiéu
cua cong ty me.

(3) Néu cong ty me va cong ty con cia cong ty me nam giiz, hodc céng ty con
tw nam gid, trén 50% tong sé ¢6 phan luu hanh ciia mét cong ty khac, thi cong ty dé
sé dwoc coi 1a cdng ty con cua cong ty me nham muc dich ap dung Pao ludt nay.

Luat Cong ty cua Indonesia ciing quy dinh rang cong ty (A) bi cim phat hanh
cd phan cho mot cong ty khac (B) néu cong ty B nay dang truc tiép hoic gian tiép
nam giir ¢6 phan cua cong ty A. Quy dinh cAm nay duoc 4p dung trong ca trudng
hop s hitu chéo xay ra Ia truc tiép hay gian tiép.2” Theo quy dinh nay thi:

(i)  Phuong thirc tao ra so hitu chéo truc tiép duoc giai thich 1a “néu trueéc tién
Cong ty sé hiru c6 phan trong Cong ty thiz hai ma khong théng qua mét hodc nhiéu

"Cong ty trung gian", va nguroc lai Cong ty thir 2 s¢ hizu ¢é phan trong Cong ty thi

206 Khoan 2, Diéu 342, Luat Thuong mai cua Han Québc nam 2017.
207 piéu 36, Luat Cong ty cua Indonesia s6 40 nam 2007.
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nhat”. Pay 1a hinh thirc sé hitu chéo don gian nhat, khi Cong ty A sé hitu cong ty B,
va cong ty B so hitu cong ty A. 2%
(i)  Phuong thic tao ra so hitu chéo gian tiép nghia 13 “Céng ty s¢ hitu c6 phan
cua Cong ty thiz hai théng qua quyén s¢ hitu ciia mét hogc nhiéu "Céng ty trung
gian" va nguot lgi, CONg ty thiz 2 s¢ hitu ¢6 phan trong Céng ty dau tién.” Pay 1a
dang thac phuc tap cua so hiru chéo, tao thanh s¢ hiru vong tron, nhu moé hinh cong
ty A s hitu ¢6 phan cua cong ty B, cong ty B so hitu ¢6 phan caa cong ty C, dén luot
n6 cong ty C so hitu ¢6 phan cong ty A.2°

Viéc quy dinh cidm lién quan dén quyén s¢ hitu c6 phan ndi trén khdng &p
dung dbi vai quyén s& hitu ¢d phan thu duoc tir nhitng giao dich khdng phét hanh ¢
phiéu, vi du duoc tang cho tai Diéu 36 (2) cuia Luat Cong ty. Trong van dé nay khong
c6 su kién phat hanh cd phiéu doi hoi phai thanh toan tién, nén khéng trai voi cac
quy dinh cdm phat hanh c6 phiéu duoc quy dinh tai Diéu 36 (1) caa Luat Cong ty.
Tuy nhién, sé lugng cb phan c6 duge trong truong hop nay dua trén quy dinh tai
khoan 2 Diéu 36 cua Luat Cong ty phai duoc chuyén giao cho bén thi ba khong bi
cam s& hitu ¢6 phan trong Cong ty trong khoang thai gian mot nim ké tir ngay nhan
cb phiéu.210

Thi ba, phép luat Viét Nam khong diéu chinh quan hé s& hitu chéo gitra cac
doanh nghiép khéng c6 mdi quan hé me - con. Co nghia 13 ngoai cac trudng hop
khong duoc phép sé hitu chéo c6 phan néu trén, phap luat Viét Nam chua diéu chinh
d6i Vi cac truong hop sé hitu chéo co phan khac. Diéu nay khong hop i vi tac dong
tiéu cuc cua so hitu chéo co phan co thé tao ra ngay ca trong truong hop khdng co
méi quan hé me - con nhu 1y luan vé so hitu chéo c6 phan da phan tich. Trén co s&
phan tich quy dinh phap luat mot s6 quéc gia néu trén, da cho thay ngay ca gita cac
doanh nghiép khong c6 méi quan hé me - con, thi s¢ hitu chéo van dugc diéu chinh

cu thé va c6 cac gisi han kém theo.

208 Khoan 1, Biéu 36, Luat Cong ty cua Indonesia s6 40 nam 2007.
209 Khoan 1, Biéu 36, Luat Cong ty cua Indonesia s6 40 nam 2007.
210 Khoan 2, Biéu 36, Luat Cong ty cua Indonesia s6 40 nam 2007.
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Tham khao quy dinh phép luat mot sb qudc gia trén thé gidi, cé thé thiy quan
hé s& hiru chéo gitta doanh nghiép khdng phai 12 me - con 1 van dé dugc quan tam
diéu chinh. Vi dy, Nhat Ban khong cam sé hitu chéo gitta cac doanh nghiép nay, tuy
nhién phap luat dit ra nhitng gidi han dé kiém soat. Khi doanh nghiép B s& hitu tir
25% c6 phiéu c6 quyén biéu quyét caa mot doanh nghiép A, néu sau d6 doanh nghiép
A ciing sé hitu ¢ phiéu cua doanh nghiép B thi viéc so hitu nay mac du khéng bi
cam nhung bi giGi han viéc thuc hién quyén sé hitu. Cu thé, doanh nghiép A s& khéng
dugc thyc hién bat ki quyén biéu quyét nao ddi véi sé ¢o phan cua doanh nghiép B
ma A nam gitt. Han ché nay duoc dit ra vai ca mot nhém doanh nghiép. Cu thé, néu
doanh nghiép A s& hitu c6 phiéu cua doanh nghiép C, néu trude thoi diém sé hitu da
xay ra mot trong hai tinh huéng sau: (i) doanh nghiép C cling vai cac doanh nghiép
con cua C nam giit tir 25% c6 phiéu ¢d quyén biéu quyét cua doanh nghiép A; hoic
(i) tuy doanh nghiép C khdng nam giir c¢6 phiéu cua doanh nghiép A, nhung cac
cdng ty con cua doanh nghiép C cuing nhau nam giit tir 25% c6 phiéu ¢ quyén biéu
quyét cua doanh nghiép A, thi doanh nghiép A khong dugc thyc hién bat ki quyén
biéu quyét nao ddi vai s6 ¢o phan cia doanh nghiép C ma A nam giir.?!

Ngoai ra, Nhat Ban nhian manh nguyén tic “mét c6 phan mét phiéu biéu
quyét” tai Muc 1, Piéu 308, Muyc 1 Luat Cong ty Nhat Ban nhu sau: C6 dong dugc
quyén biéu quyét trong tng véi mdi o phan ma ho nam gitr tai cudc hop cb dong.

Tai Han Quéc, phap luat khong cam sé hitu chéo n6i chung, ma cam s¢ hitu
chéo giita cac doanh nghiép trong nodi bo cac Chaebol. Khong phai bat ki tap doan
hay nhdm doanh nghiép nao cling duoc goi la Chaebol. Chaebol 1a mdt nhém cac
doanh nghiép do “mot ngudi” diéu khién hoat dong kinh doanh cua ca nhom.
“Ngudi” nay duoc dinh nghia bao gdm ca co dong kiém soat va nhitng ngudi c6 lién

quan cta co dong kiém soat, c6 thé 1a ca nhan hoac doanh nghiép.?'? C6 hai tiéu chi

211 Khoan 1, Piéu 308, Luat Cong ty cua Nhat Ban s6 86 nam 2005.

212 C4c tiéu chi cong nhan la mot Chaebol c6 thé duoc Uy ban Thuong mai Cong bang (FTC) xem xét viéc
thay doi tuy theo hoan canh thyc té, dya trén tong tai san cua doanh nghiép tai mot thoi diém nhat dinh. Trén
thuc té, Chinh phu Han Qudc da thay doi tiéu chi vé chi dinh cac nhom doanh nghiép I6n dya trén tong tai san
cta ho bén 1an, bit diu tir nam 1987 (tai san 400 ty won). Nam 1993, 30 nhém doanh nghiép hang diu dwoc
dat tén 1a cac nhdm doanh nghiép 16n. Tir nam 2002, cac nhom kinh doanh véi tong tai san 1a 2 nghin ty won
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dé x4c dinh trén thuc té ngudi diéu khién cac doanh nghiép trong nhém — goi 1a cac
cong ty lién két: so hitu trén thuc té 30% cd phan, bao gdm ca cac ¢d phan vu dai,
cua doanh nghiép, hoac trén thuc té ¢ thé anh huong, kiém soat doanh nghiép, bao
gdm viéc bd nhiém, thay ddi ban quan tri va ngudi diéu hanh, cac hoat dong kinh
doanh chinh cta doanh nghiép.?!3

Dué6i quan diém cua nhitng nha lap phap Y, viéc diéu chinh s¢ hitu chéo phu
thudc vao hai truong hop khac nhau: (1) s¢ hitu chéo duoc tao ra tai thoi diém doanh
nghiép duoc thanh I1ap hoic vao thoi diém ting von, hoic (2) s hitu chéo xay ra tir
anh hudng cua viéc mua lai chéo cb phan, xuat phat tir hanh vi cua mot bén. Phap
luat Y ngin cdm s& hitu chéo duoc tao ra bai viéc diang ky mua lai déi tng vao thoi
diém thanh lap doanh nghiép hozc thoi diém ting von. Bt Ki giao dich nao vi pham
quy dinh nay déu bi tuyén b v hiéu.2* Viéc tao ra s hitu chéo tir hanh vi cia mot
bén duogc diéu chinh nhu thé ndo phu thudc vao viée trude d6 da c6 mdi quan hé
kiém soéat giira hai doanh nghiép hay khong.

Néu trude d6 da c6 méi quan hé kiém soét giira hai doanh nghiép, thi:
- Doanh nghiép bi kiém soét c6 thé mua c6 phiéu cua doanh nghiép kiém soét
trong gidi han nhat dinh. (i) tién mua c6 phiéu phai duoc thanh toan day du; (i) chi
phi thuc hién viéc mua cd phiéu nay nam trong pham vi loi nhuan san cé va cac khoan
du phong c6 thé phan bé nhu di néu trong bao céo tai chinh gan nhat da duoc phé
duyét; (iii) tong s6 lugng co phan (cing vai ¢o phan khéac cua doanh nghiép kiém
soat duoc nam gitr boi cac doanh nghiép khac trong cing tap doan) khong duoc vuot
qua 10% vén c6 phan cia doanh nghiép kiém soét; (iv) Tuy nhién, ngay ca khi duoc

thuc hién cac giao dich nay, doanh nghiép bi kiém soat van khong c6 quyén biéu

(1,7 ty USD) tr& 1én da duogc chi dinh 1a cac nhém doanh nghiép 1on. FTC di nang tiéu chun tai san 1én 5
nghin ty won (4,2 ty USD) trong ndm 2009.

213 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam va Daniel Wolfenzon (2011), “The Structure and
formation of business groups: Evidence from Korean Chaebols”, Journal of Finacial Economics (99), 447-
475.

214 pigu 2360 Bo luat Dan sy Y nam 2003, theo Shearman & Sterling, Institutional Share Holder Services va
European corporate governance institute (2007), Rroportionality Between Ownership And Control in EU
Listed Companies: Comparative Legal study, (Phan 1, Phu luc C: Legal study for each Jurisdiction), 353.
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quyét d6i vai s6 ¢ phan ma nd s hitu tai doanh nghiép kiém soat.2!® Viéc mua cb
phiéu nay phai duoc thyc hién trén co sé doi xir cdng bang giira cac c6 dong theo mot
trinh tu thu tuc ma Luat quy dinh.

Néu trude do6 gitta hai doanh nghiép khong c6 méi quan hé kiém soét va it
nhat mot trong hai doanh nghiép 1a cong ty niém yét, phéap luat Y cung cap mot
ngudng téi da cua viéc mua cd phiéu nhu sau:26
- Néu ca hai doanh nghiép déu Ia cong ty niém yét, mot doanh nghiép (A) c6
thé mua t6i da 2% quyén biéu quyét cua mot doanh nghiép khac (B), néu nhu doanh
nghiép B trude d6 da so hitu 2% von co phan caa doanh nghiép A.

Ngudng 2% c6 thé duoc nang 1&n 5% néu duoc su dong Y cua Pai hoi dong
co dong cua ca hai doanh nghigp.?”

- Néu chi c6 mét trong hai doanh nghiép 1a cong ty niém yét, so hiru chéo duoc
giéi han & mirc 10% ddi vai doanh nghiép chua niém yét va 2% dbi voi doanh nghiép
niém yét.

Néu céc giéi han sa hitu néu trén bi vi pham, mtc vuot ngudng s& duogc xt ly
nhu sau:

- Phan c6 phiéu vuot ngudng quy dinh s& khéng duogc thuc hién cac quyén biéu
quyét tai doanh nghiép;
- Phan c6 phiéu vuot ngudng phai duoc ban di trong vong 12 thang, ké tir ngay

thuc hién giao dich lam phat sinh muac vuot ngudng;

215 piéu 2359 bis B luat Dan sy Y nam 2003, theo Shearman & Sterling, Institutional Share Holder Services
va European corporate governance institute (2007), Rroportionality Between Ownership And Control in EU
Listed Companies: Comparative Legal study, (Phan 1, Phu luc C: Legal study for each Jurisdiction), 353.

216 pigu 121, Pao luat Ching khoan cia Y niam 1998, theo Shearman & Sterling, Institutional Share Holder
Services va European corporate governance institute (2007), Rroportionality Between Ownership And Control
in EU Listed Companies: Comparative Legal study, (Phan 1, Phu luc C: Legal study for each Jurisdiction),
354,

217 Khoan 2, Diéu 121, Pao luat Chung khoan cia Y nam 1998, theo Shearman & Sterling, Institutional Share
Holder Services va European corporate governance institute (2007), Rroportionality Between Ownership And
Control in EU Listed Companies: Comparative Legal study, (Phan 1, Phu luc C: Legal study for each
Jurisdiction), 353.
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- Néu qué 12 thang ma phan cé phiéu vuot ngudng van chua duge ban di, quyén
biéu quyét dbi véi toan bd cd phiéu ma doanh nghiép sé hitu (bao gém ca phan so
hitu hop phap va phan s& hitu vuot ngudng) sé bi dinh chi.

Néu khéng xac dinh duoc, hodc xac dinh khdng ré rang doanh nghiép nao vuot
ngudng trudc, toan bo quyén biéu quyét déi véi s ¢b phan so hitu 1an nhau cua ca
hai doanh nghiép déu bj dinh chi.

Bat ky viéc mua c6 phan nao vuot qua 2% von cb phan caa 1 doanh nghiép
niém yét thi phai théng bao cho doanh nghiép nay va cho co quan quan ly trong vong
5 ngay ké tir ngay thuc hién giao dich. Trong vong 30 ngay, ké tir ngay cac bén ky
két thoa thuan nam giir chéo 5%, doanh nghiép niém yét phai cong bé ra thi treong
bang vin ban vé ndi dung thoa thuan nay.

Dé xac dinh nhitng gigi han co thé ap dung ddi véi s hitu chéo, phép luat
Phap phan biét thanh ba treong hop.

- Mot, so hitu chéo co ban (basic cross shareholding): S¢ hitu chéo dugc coi la
co ban trong tinh hudng cdng ty A s& hitu cong ty B, va dén lugt nd, cong ty B ciing
s& hiru cong ty A. D6i véi tinh hudng nay, Phap quy dinh nhu sau: (i) Mot cong ty ¢6
phan (A) khdng thé nam gii ¢ phiéu cia mot cong ty khac (B), dudi bat ky loai hinh
doanh nghiép nao, va dudi bat ki hinh thirc ndo, néu cong ty nay (B) da nam giir tir
10% vén ¢6 phan cua cong ty ¢ phan (A).228 (ii) Mot cong ty khong phai la cong ty
¢ phan (C) khong thé nam gii ¢6 phiéu ciia mot cong ty ¢6 phan (D), néu cong ty
cd phan d6 (D) da nim giit 10% vén cua cong ty nay (C).2°

- S¢ hizu chéo truc tiép (direct shareholding): Néu mét doanh nghiép (A) truc
tiép kiém soat mot doanh nghiép khac (B), va néu doanh nghiép bi kiém soat (B) ciing
nam gitr c6 phiéu cua doanh nghiép kiém soét né (A), phan cb phiéu nay s& khéng c6

quyén biéu quyét.??° Piéu dang luu ¥ 1a néu doanh nghiép kiém soat nam 10% vén

218 pigu L. 233 — 29 Bo Luat Thuong mai ciia Phéap (sira ddi, b6 sung nam 2007), ban tiéng Anh tai trang tin
dién tir cia WIPO, duong dan https://wipolex.wipo.int/en/text/180801, truy cap lan cudi ngay 31/05/2019.
219 pidu L. 233 — 30 Bo Luat Thuong mai ciia Phép (sira ddi, b6 sung nam 2007), ban tiéng Anh tai trang tin
dién tir cia WIPO, duong dan https://wipolex.wipo.int/en/text/180801, truy cap lan cubi ngay 31/05/2019.
220 Hidy L. 233 — 31 Bo Luat Thuong mai ciia Phép (sira ddi, bd sung nam 2007), ban tiéng Anh tai trang tin
dién tir cia WIPO, dwong dan https://wipolex.wipo.int/en/text/180801, truy cap lan cudi ngay 31/05/2019.
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cb phan cua doanh nghiép bi kiém soat, cac quy dinh vé s& hiru chéo co ban tai Diéu
L. 233 — 29, Piéu L. 233 — 30 Bo Luat Thuong mai caa Phéap s& duogc &p dung, co
nghia 1a khi dat dén muc nay, doanh nghiép bi kiém soat s& khéng duwgc nam giir ¢o
phiéu caa doanh nghiép kiém soét no.

- S¢ hitu chéo gian tiép (indirect shareholding): Néu mot doanh nghiép gian
tiép kiém soat mot doanh nghiép khac, c6 phiéu do doanh nghiép bi kiém soat nam
git cua doanh nghiép kiém soét s& khong duogc thuc hién quyén biéu quyét.22! Trong
truong hop nay sé khong ap dung cac quy dinh diéu chinh s hitu chéo co ban néu
trén.

Nhu vdy, c6 thé thiy, phap ludt ciia nhiéu quc gia trén thé gidi, du ¢ cach diéu
chinh khac nhau, nhung déu danh cic quy pham nhat dinh dé diéu chinh sé hitu
chéo, theo hai tiéu chi: (i) Khong cho phép s& hitu chéo gitra doanh nghiép me -
doanh nghiép con; (ii) Kiém soat va dit ra cac gidi han cho so hitu chéo giita cac

doanh nghiép khong c6 mdi quan hé me - con.

3.3.3. Hoan thién phdp ludt Viét Nam vé kiém sodt vén trong sé hitu chéo

Trén co so danh gia quy dinh phap luat Viét Nam va tham khao quy dinh mot
s6 qudc gia, can thiét phai bo sung mot diém vao Khoan 2, Biéu 189 Luat Doanh
nghiép 2014 quy dinh nhu sau: “Trong truong hep khéng thugc nhdm cong ty me -
cdng ty con, néu mgt doanh nghiép sd hitu truec tiép hodc gian tiép tir 5% cé phan
cua cong ty 14 cé déng cua no tao thanh sé hiru chéo, thi doanh nghiép tgo thanh s
hitu chéo khéng diwoc thuc hién quyén biéu quyét va quyén hueng ¢ tire doi Véi sé
co phan so hitu chéo.” Viéc bo sung quy dinh nay la can thiét vi:

Moét, trong mdi quan hé sé hitu chéo, chi nén dit ra ché tai d6i voi doanh
nghiép tao ra so hitu chéo. Vé mat quy trinh, mdi quan hé sé hitu chéo dugc tao nén

bai hai budc, dugce phan chia nhu sau:

221 pidu L. 233 — 31 Bo Luat Thuong mai ciia Phép (stra d6i, bd sung nam 2007) ban tiéng Anh tai trang tin
dién tir cia WIPO, duong dan https://wipolex.wipo.int/en/text/180801, truy cap lan cudi ngay 31/05/2019.
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(i)  Doanh nghiép s& hitu ban dau. Néu giita doanh nghiép A va doanh nghiép B
ton tai s& hitu chéo cd phan, thi didu dau tién phai xac dinh 12 A so hitu B truée, hay
B s& hitu A trugc. Doanh nghiép ndo xac 1ap quyén sé hitu trude tién duoc xem 1a
doanh nghiép sé hiru ban dau. Ban than viéc so hitu ban dau nay chi tao ra mot moi
quan hé vé quyén sé hiru thong thuong, 12 doanh nghiép ¢ quyén so hiru ddi véi tai
san do no tao lap nén va quyén ty do kinh doanh. Dudi gbc do tai chinh, cac nha
nghién ctru goi day la s¢ hitu don phuong (goi la unilateral ownership), hay con goi
la s& hitu mot chiéu. Phéap luat khong hudng dén viéc tao ra ché tai d6i voi doanh
nghiép sé hiru ban dau.

(i)  Doanh nghiép tao nén tinh trang s& hitu chéo cb phan, tac 1a doanh nghiép da
s& hitu nguoc lai doanh nghiép so hiru ban dau (goi 1a bilateral ownership). Chinh
viéc s¢ hitu nguoc lai ndy méi tao ra méi quan hé sé hitu chéo ¢6 phan.?2? Va do do,
phap luat hudng dén viéc diéu chinh & doanh nghiép so hiru nguoc lai nay bang cac
ché tai phap ly. Trong trudng hop caa kién nghi néu trén, doanh nghiép sé hiru nguoc
lai, hay con goi 1a doanh nghiép tao ra so hitu chéo, sé khong duoc huang quyén biéu
quyét va quyén huong cb tire ddi véi s6 ¢ phan tao ra s hitu chéo.

Hai, ty 1¢ s¢ hitu 5% cua doanh nghiép 1a ké thira va tuong thich voi quy dinh
hién hanh cua Viét Nam vé chitng khoén va thi truong chiing khoén. Hién nay, mic
s& hitu 5% c6 phan caa doanh nghiép duoc xem 14 tré thanh c6 dong 16n va cé thé
tao ra nhitng anh huang nhat dinh d6i véi doanh nghiép phat hanh. Luat Chizng khoan
nam 2006 di quy dinh: “Cé déng lon 14 cé déng so hiru triec tiép hodc gian tiép tir
5% tré 18n so co phiéu co quyén biéu quyét cua té chizc phat hanh.” 223

Kha niang kiém soat dbi véi viéc sé hitu ty 16 5% c6 phan doanh nghiép 1a c6
thé thuc hién ddi voi cac quy dinh vé céng bd thdng tin. Boi véi cong ty ¢ phan
khong phai la cong ty dai ching hoic chua niém yét, cac giao dich chuyén nhuong

sé duogc thuc hién tai doanh nghiép phéat hanh, va khi d6 doanh nghiép phat hanh co

222 Seiji Ogishima va Takao Kobayashi (2002), Cross shareholding and Equity Valuation in Japan, Dai hoc
Tokyo, Nhat Ban.
223 Khoan 9, Diéu 6, Luat Chirng khoan 2006 (sira d6i, bd sung boi Luat sé 62/2010/QH12).
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thé kiém soat van dé nay.?* Béi véi hoat dong chuyén nhuong qua cac giao dich tai
S& Giao dich ching khoan Ha Noi (HNX) va S¢ Giao dich chirng khoan TP. HCM
(HOSE) hoic giao dich chuyén nhugng ching khoan ciia cong ty dai chiing,?? viéc
hach toan quyén s hitu dugc thuc hién tai Trung tam lwu 1y chang khoan Viét Nam
(VSD), khéng thuc hién tai to chirc phéat hanh (doanh nghiép).226 Béi véi loai hinh
giao dich chitng khoan nay, té chirc phat hanh c6 thé khdng nim bat day du thong
tin vé co dong.

Tuy nhién, phap luat c6 quy dinh rd vé trach nhiém céng bd théng tin khi
ngudi mua tré thanh ¢ dong 16n caa doanh nghiép (5%), cu thé Khoan 1 Biéu 29
Luat Chtng khoan 2006 quy dinh: “Té chizc, ¢ nhan trg thanh cé déng Ién cua cong
ty dai ching phdi bdo cdo cong ty dai chang, Uy ban Ching khodan Nha nuoc va So
giao dich chizng khoan hogc Trung tam giao dich chitng khodn noi ¢é phiéu ciia cong
ty dai chiing dé dwoc niém yét trong thoi han bay ngay, ké tir ngay tré thanh cé déng
l6n.”%2" Quy dinh nay duoc trién khai cu thé tai Thong tu s6 155/2015/TT-BTC ngay
06/10/2015 cuia Bo Tai chinh vé huéng dan cong bd thong tin trén thi trudng ching
khoan nhu sau: To chirc, ca nhan, nhom nguoi ¢6 lién quan so hitu tir 5% tro 18n s6
co phiéu dang luu hanh co quyén biéu quyét cua mot cong ty dai chdng, hoac khi
khong con la co dong 16n, phai cdng b thong tin va bao cao vé giao dich co phiéu,

ching chi quy déng cho cong ty dai chingUy ban Chang khoan Nha nuéc va S¢ giao

224 Khoan 2 va Khoan 7, Biéu 126 Luat Doanh nghiép 2014.

225 Khoan 1 Diéu 25, Luat Ching khoén 2006 (stra ddi, bd sung nam 2010) quy dinh cong ty dai ching 1a cong
ty c6 phan thugc mot trong ba loai hinh sau day: (i) Cong ty da thyc hién chao béan ¢ phiéu ra céng ching; (ii)
Cong ty cd co phiéu dugc niém yét tai So giao dich chirng khoan hoic Trung tdm giao dich ching khoan; (iii)
Cong ty c6 ¢b phiéu dwoc it nhit mot tram nha dau tu s¢ hitu, khdng ké nha dau tu ching khoan chuyén nghiép
va c6 vbn diéu Ié da gop tir muoi ty dong Viét Nam tro 1én.

226 pidu 54, Luat Chiing khoan 2006 (stra d6i, bo sung nam 2010).

227 pidu 29 Luat Chimg khoan 2006 quy dinh bao céo vé s hitu cia cd dong 16n gom cac ni dung sau: a)
Tén, dia chi, nganh, nghé kinh doanh d6i véi ¢ dong 16n 1a té chirc; ho tén, tudi, quéc tich, noi cu tri, nghé
nghiép d6i véi co dong 16n 1a ca nhan; b) S6 lugng va ty 1¢ phan trim c¢6 phiéu do t6 chirc, ca nhan so hiru
hozc cling véi té chirc, ca nhan khac so hitu trén tong s6 ¢6 phiéu dang luu hanh. Quy dinh nay &p dung ddi
V6i ca nhoém ngudi ¢6 lién quan sé hitu tir ndm phan tram tré 18n sé ¢b phiéu cé quyén biéu quyét cua té chuc
phéat hanh.
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dich chizng khoén trong thoi han 07 ngay, ké tir ngay tro thanh hoic khdng con 1a co
dong 16n.

Vé ¥ nghia kinh té cua ty 1& s& hitu 5% c6 phan caa doanh nghiép duoc giai
thich & dbi twong chinh cua viéc dau tu vdn 13 tdi da hoa két qua dau ra tai chinh.228
Do d6, viéc gidi han ty 18 5% nay Ia & dam bao doanh nghiép van chl trong dén
muc dich chinh trong hoat dong dau tu 13 két qua dau ra tai chinh. Muc giéi han nay
cling phtt hop véi phap luat doanh nghiép caa céc qudc gia trén thé gigi, trong viéc
xem xét kha nang pha lodng vé von ma s¢ hitu chéo c6 phan c6 khuynh hudng gay
ra va tac dong tiéu cuc cua sé hitu chéo cd phan di véi quan tri doanh nghiép.22® Cac
gidi han nay ap dung cho tat ca cac cong ty, khong phu thudc vao viéc chiang khoan
da niém yét hay chua niém yét. Quy dinh nay s& khong lam mét di cac uu diém cia
s& hitu chéo c6 phan; dong thoi c6 tac dung han ché kha ning tao ra nhiing tac dong
tiéu cuc do so hitu chéo cd phan mang lai, vi du lam pha lodng quyén c6 dong, xAm
pham quyén cb dong thiéu sb, hay tinh trang tao ra khoan thu nhap khong lanh manh.
Noi cach khéc, phap luat chi ghi nhan hai doanh nghiép sé hitu chéo c6 phan 1an

nhau, nhung s€ khong ghi nhan cac quyén do c6 phiéu ndm giir chéo tao ra.

Két luAn Chwong 3

1. Céc nghién ciru cho thay s¢ hitu chéo ¢d phan lam ting gia tri cua hé thong tai
chinh. Piéu nay c6 nghia la néu ton tai s¢ hiru chéo c6 phan, téng gia tri cua tat ca
cac doanh nghiép trong mang luéi ¢ thé s& 16n hon tri gia tong tai san. N6i cach
khac, do ndm gitr chéo, gié tri rong cua mot doanh nghiép s& khac véi gia tri thi truong
cua doanh nghiép do.

2. S& hitu chéo ¢6 phan tao ra rui ro hé thong lién quan dén sy lién két va tuong

quan gitra cac b phan khac nhau cua thi truong. Su phu thudc 1an nhau phat sinh boi

28 OECD (1999), “The Transformation of The French Model of Capital Holding and Management”, The
conference on “Corporate Governance in Asia: A Comparative Perspective”, Han Quéc.

229 Vi dy, d6i v6i Phap, Diéu 358 Luat cac cong ty thwong mai s6 66-537 ngay 24/07/1966 quy dinh mot cong
ty ¢b phan khong thé nim giir ¢6 phén cta cong ty khac néu doanh nghiép nay nim giir trén 10% von.
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vi khi mot doanh nghiép s& hiru chéo c¢b phan véi doanh nghiép khac, loi nhuan cia
chinh né ¢6 thé phu thudc vao thi gia ctia nhitng ¢6 phiéu do.

3. Kiém soat s& hitu chéo ¢6 phan 1a van dé duoc cac qudc gia quan tdim. Phap
luat da sb cac qudc gia ngian cdm sé hitu chéo cb phan giira doanh nghiép me va
doanh nghiép con. S& hitu chéo cb phan trong cac trudng hop con lai s& chi duge dién
ra & mot ty 1& nhat dinh, va ngay ca trong tinh hudng nay, sb c6 phan nim giit chéo
cling s& chiu ché d6 cua cb phiéu quy.

4, Phap luat Viét Nam hién hanh khong cho phép so hitu chéo c6 phan giita doanh
nghiép me va doanh nghiép con, chwa diéu chinh ddi vai cac truong hop so hitu chéo
cd phan khac néi chung. Biéu nay khong hop li vi tac dong tiéu cuc cua s hitu chéo
¢ phan c6 thé tao ra ngay ca trong truong hop khoéng c6 méi quan hé me - con nhu
ly luan vé sé hitu chéo ¢6 phan di phan tich.

5. Tu kinh nghiém diéu chinh phap Ii vé s¢ hitu chéo cb phan tai mot s6 qudc
gia, phan tich quy dinh phap luat Viét Nam hién hanh, tac gia kién nghi b6 sung khoan
2 Piéu 189 Luat Doanh nghiép 2914 quy dinh nhu sau: “Trong trirong hop khdng
thugc nhém cong ty me - ¢ong ty con, néu mét doanh nghiép s hitu truc tiép hodc
gian tiép tir 5% co phan cua cong ty 14 cé déng cua nd tqo thanh sé hizu chéo, thi
doanh nghiép tgo thanh s¢ hitu chéo khéng dweoc thuc hién quyén biéu quyét va quyén

hurong ¢é tire doi véi so ¢ phan sé hitu chéo.”.
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CHUONG 4
QUYEN CO PONG TRONG SO HUU CHEO CO PHAN

4.1. Co sély thuyét

Vin dé vé quyén cb dong trong sd hitu chéo ¢b phan dugc phan tich trén co
s& van dung ly thuyét vé quyén so hitu, ly thuyét vé uy quyén — dai dién va nguyén
tac “mot ¢d phan — mot phiéu biéu quyét”.

Tha nhat, ly thuyét vé quyén sé hitu thuc chat Ia ly thuyét cia nhiéu tac gia vé
quyén so hitu. Ly thuyét nay dugc ra doi trude tién boi J. Locke (1632 — 1704), 1a
mét nha triét hoc, chinh tri hoc ngudi Anh. Trong tac pham “Khdo ludn thiz hai vé
chinh quyén” éng cho rang con ngudi c6 cac quyén tu nhién gom: quyén tu do, quyén
binh dang va quyén s& hiru. Nha nuée ra doi, quan trong nhat la phai bao vé duogc
quyén sé hitu tai san ciia con ngudi. Tuy nhién, mot nguoi chi ¢d thé co dugc quyén
chiém giir cho riéng minh néu hanh dong chiém git cia anh ta khdng gy thiét hai
hay xam pham dén phan sé hitu thuoc vé ngudi khac. 2

Tur ly thuyét vé quyén so hiru néu trén, céc tac gia Grossman, Hart va Moore
d3 phat trién ly thuyét vé quyén so hitu trén hai khai niém co ban, d6 1a: Hop dong
khéng hoan chinh (contract incompletess) va Quyén dinh doat cusi cung (reisdual
rights).231 Van dé nay c6 ngudn gbc tir tinh hop dong caa quan hé kinh té, giira hai
bén chu thé o vi tri hoan toan khac nhau. Thuc té, hgp dong khdng bao gio 1a da vi
né khong thé nao tién liéu duoc tat ca cac tinh hudng xay ra trong twong lai, nén
ngudi co quyén sé hiru 1 nguoi c6 quyén lyc tuyét d6i voi nhitng tinh hudng khong

duoc tién liéu hozc thé hién rd trong hop dong.

230 Nguyén Thi Thanh Huyén (2012), “Quan niém cua J. Locke vé quyén s& hitu trong tdc phim “Khao luan
thtr hai vé chinh quyén”, Tap chi Khoa hoc BPHOGHN, Khoa hoc X& héi va Nhdn vin, Ha Noi.
231 Grossman, S.J. va Hart, O.D. (1986), “The Costs and Benefits of Ownership: A Theory of Vertical and
Lateral Integration”, Journal of Political Economy, 94(4), 691-719.

Hart, O.D. va Moore, J. (1990), “Property Rights and the Nature of the Firm”, Journal of Political Economy,
98, 1119-1158.

Hart, O.D. va Moore, J. (1999), “Foundations of Incomplete Contracts™, Review of Economic Studies, 66,
115-138.
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Tuy nhién, theo Iy thuyét v& aty quyén — dai dién, khi doanh nghiép thué ngudi
lao dong, vi khéng thé kiém soat duoc ngudi lao dong minh thué trong moi thoi diém,
doanh nghiép s& sir dung nhitng loi ich tai chinh nhu hoa hong, két qua kinh doanh
dé kich thich su tan tdm cua nguoi lao dong. Tuy nhién, diéu nay gap phai van dé 1a
néu loi ich kinh té ma ngudi lao dong dugc huong cé thude do tir hidu qua cong viéc,
thi phai c6 co ché pht hop dé danh gia tinh hiéu qua nay. Viéc nay khong phai 1a kha
thi trong moi tinh hung. C6 nhiing van dé ma khong c6 mot thude do nao kiém soat
dugc nhu tinh sang tao trong viéc thiét ké san pham, tinh linh hoat véi cac tinh hudng,
tinh can trong khi st dung tai san cua doanh nghiép. Vi vay, hop dong trén thuc té
thuong khong bao gid bao quat hét duoc tat ca moi khia canh cua van dé. Do do, xu
hudng chung 1a ho s& 1am viéc dudi muc tét nhat ma ho cé thé. Nhu vay, van dé dat
ra 13, doanh nghiép 1a chu s& hitu vé tai san, nhung nguoi 1am thué lai kiém soét viéc
sir dung tai san d6. Pac biét, trong tinh huéng cua sé hiru chéo co phan, thanh phan
ban quan Iy c6 thé dugc bau ra tir yéu cau cua bén con lai, quyén sé hitu cua nhitng
cd dong khac sé& bi anh huong.

Thi hai, trong doanh nghiép sé tn tai chi yéu hai loai xung dot, loai xung dot
thir nhét 1a xung dot loi ich giita c6 dong va nguoi quan ly doanh nghiép. Va loai
xung dot thtr hai 13 xung dot loi ich giita cac c6 dong.22 Ly thuyét vé nguoi uy quyén
— nguoi dai dién vé co ban do M. Jensen va W. Meckling phat trién vao nam 1976 tai
cong trinh “Theory of the Firm: Managerial Behavior, Agencty Costs and Owenrship
Structure” trén co sd tiép néi nhitng cong trinh trude d6. Ly thuyét ndy ndi vé moi
quan hé hop ddng giita ngudi uy quyén va ngudi dai dién. Nguoi dai dién thay mat
cho ngudi uy quyén thuc hién nhitng cdng viéc nhét dinh va duoc giao quyén quyét
dinh nhiing van dé nhat dinh.

- Cac quan hé nguoi uy quyén — nguoi dai dién dat ra nhitng van dé khi thdng
tin khéng hoan hao (nguoi uy quyén khong cé toan bo théng tin chinh xéc), va khong

d6i xting (ngudi dai dién biét nhiéu thong tin hon nguoi Gy quyén), va tir 6 hanh vi

232 Hyo Jin Kim va Soon Suk Yoon (2011), How does cross holding affect corporate governance and financial
reporting, Pai hoc Jeoniu, Han Quéc.
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co hoi xuat hién, diéu nay xuét phat tir: (i) Thong tin sdn c6 ludn tiém an noi dung
khong dang tin cay; (i) Viéc tim kiém thong tin c6 thé tén nhiéu chi phi; (iii) B nho
clia con ngudi €6 gidi han, khong thé ghi nhé tat ca nhitng thong tin x4c dang.

Ly thuyét vé& uy quyén — dai dién thuong dugc stir dung dé dién giai khi ndi vé
quan hé giira co6 dong — nha quan Ii. Chi phi phéat sinh tir xung dot lgi ich giira ban
diéu hanh, nguoi quan ly doanh nghiép véi cac c6 dong cua doanh nghiép lién quan
dén sy thiéu dong thuan gitta muc dich ctia ngudi quan tri voi ngudi s¢ hitu va van
dé thong tin bat can xting. Van dé théng tin bat can xang ton tai giita nguoi sé hitu
doanh nghiép (1 cac c6 dong, thanh vién gop vén) véi ngudi quan 1y, diéu hanh
doanh nghiép 1a mot dang dién hinh cua chi phi nay. Mdi vi tri s& dong nhitng vai trd
Vv6i nhitng muyc dich khac nhau, cho nén diéu nay c6 thé 1am phat sinh nhiing hanh
dong sai léch ma dé diéu chinh lai thi s& rat tbn kém. Nguoi dai dién (nha quan tri
doanh nghiép) chinh 1a nguoi 1am viéc thay mit cho nguoi s hitu - cac ¢6 dong cua
doanh nghiép. Trong khi d6 thong thudng cac cb dong ctia doanh nghiép khdng hoac
cO rat it diéu Kién giam sat thuong xuyén timg hanh dong ciia ngudi quan tri. Pay 1a
mot diém d& 1am phat sinh tinh trang théng tin bat can xtng va tiép tuc gay ra céc
van dé rui ro dao duc va lya chon d6i nghich gay thiét hai cho céc ¢ dong.

Hai ly thuyét néu trén da xac dinh gia thiét rang tai san va kha ning quan ly
hiéu qua tai san thudng khéng nam trong tay ctia cing mot nguoi. Diéu nay co nghia
12 nguoi c6 tai san khong han c6 kha nang quan 1y va dau tu hiéu qua, trong khi d6
¢6 nhitng nguoi c6 kha ning quan 1y tai san hiéu qua lai c6 thé khong 1a chu s hitu
tai san. Trong trudng hop nay, sy tach biét giita quyén sé hitu va quyén quan 1y tai
san 13 bién phap t6i wu dé tao loi nhuan. Tuy nhién, tach biét quyén s& hitu va kiém
so4t quan ly dan dén mot van dé quan tri doanh nghiép c6 dién, 14 cac nha quan ly
dugc iy quyén c6 thé Iya chon nhitng hanh dong lam tang loi ich ca nhan cila ho bang
chi phi cta céc c6 dong.? Diéu nay cho thiy rang, trong mot doanh nghiép, cac bén
khac nhau s& c6 nhiing lgi ich va mong mudn khac nhau. Nghién ciru cho thay, cac

doanh nghiép ma muc d6 sé hitu chéo c6 phan cang gia ting xung d6t gitta co dong

233 OECD (2007), Lack of proportionality between ownership and control: Overview and issues for
disscussion, Phap.
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kiém soat va c6 dong khong kiém soat.2%* Va s¢ hiru chéo ¢ phan ciing thuong ton
tai pho bién & cac nudc c6 chi sd bao vé quyén cd dong thap.2®

Nguyén tic “mdt ¢ phan — mot phiéu biéu quyét” (goi 1a “one share — one
vote”) dugc yéu cau trong phap luat doanh nghiép ciia nhiéu qudc gia, vi du Nhat
Ban, Indonesia). Nguyén tic ndy dugc dit ra tir ban chét cta cd dong 1a chu so hiru
va c6 quyén quyét dinh sb phan ctua doanh nghiép. Khi sé hitu c6 phan, c6 déng c6 it
nhat hai quyén loi dugc ddi 14y tir khoan dau tu: (i) nhan c6 tic; va (i) bo phiéu quyét
dinh cac van dé quan. Co ché bo phiéu 1a rat quan trong trong bdi canh thuc hién
quyén so hitu trong mot loat cac cong viéc cia cong ty. Quyén biéu quyét cho phép
) dong tham gia vao cac cudc hop dai hoi déng ) dong, thyc hi¢n quyén cua minh
bang cach bo phiéu, va c6 mot mirc do kiém soat vé hanh dong cua cong ty. C4c ¢o
dong gdp cting mot lugng vén s& €6 co hoi ngang nhau dé tham gia vao qua trinh ra
quyét dinh trong cong ty. 23

Nguyén tic mot 6 phan — mét phiéu biéu quyét ham y rang bat ky c6 dong nao
cling c6 quyén so hitu va quyén kiém soét c6 quyén nhu nhau dbi vai mot ¢o phiéu
cuing loai. Piéu nay c6 nghia 12 néu c6 dong A va cd déng B cung sé hitu mot lugng
x ¢ phan & doanh nghiép H, thi moi quyén loi caa c6 dong A va cd dong B tai doanh
nghiép H s& 1a nhu nhau. Vé nguyén tac, quyén biéu quyét cua cac ¢ dong ty 18 thuan
V6i céc khoan tién mat cua ho. Vi du, quyén biéu quyét cua co dong 1a 5% khi ho
nam gitt 5% c6 phan pho thong.

Tuy nhién, nguyén tic nay khong phai dugc thuc hién trong tat ca cac tap doan
trén thé gioi. Két qua khao sat cua Hiép hoi bao hiém Anh Quéc ddi véi 297 doanh
nghiép mau cho thiy chi ¢ 65% cac cong ty ap dung nguyén tic mot ¢ phan — mot
phiéu biéu quyét. Piéu d6 cho thiy ton tai mot tach biét giira quyén dong tién va

quyén bi€u quyét cua cac cd dong cuia cac cong ty clia cadc quoc gia trén thé gioi

234 Hyo Jin Kim va Soon Suk Yoon (2011), How does cross holding affect corporate governance and financial
reporting, Pai hoc Jeoniu, Han Quéc.

235 Bai viét dang trén trang tin dién tir Cafef, duong dan: http://cafef.vn/quan-tri/tinh-tao-trong-quan-tri-cong-
ty-cau-truc-so-huu-va-kha-nang-thao-tung-2011092909302491.chn, truy cap lan cudi ngay 18/3/2019.

236 Burkart, S. (2007), “One share - One vote”, ECGI - Finance Working Paper, 176, 22-57.
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237 thong qua co ché CMS.28 Pay 1a co ché dé mot/mot sd cb dong co quyén sé hiru
& ty 18 thap lai c6 thé c6 quyén bo phiéu & mot mirc do cao hon, phan anh thyc té 13
mic du ¢b dong so hitu mot thiéu sd ¢b phan, ho ¢6 thé duy tri quyén kiém soat cta

doanh nghiép, tao ra sai léch gita quyén kiém soat va quyén sé hitu.?*

4.2.  Kha ning tao chénh léch giira quyén kiém soat va quyén sé hiru trong sé
hiru chéo

Pé kiém soat mot s6 lugng 16n cac cong ty lién két, co dong chi phdi thuong
phai dua trén co ché CMS. Nhu thuat ngit giai thich chinh nd, mot bo diéu khién
CMS c6 hai dic diém dbi 1ap.24° Mot mat, c6 déng dugc mo ta nhu 1a mot ¢ dong
“thiéu s6 do tinh trang ctia co dong nay 1a so hiru “thiéu s6” theo phan ¢6 phiéu trong
mét tap doan.?** Mat khac, cd dong nay lai c6 kha ning "kiém soat" bai vi ho c6 thé
chiém da s6 quyén biéu quyét trong mot nhom cong ty thong qua co ché don bay bo

phiéu.2%2 V& ly thuyét, c6 ba co ché don bay bo phiéu: (i) cau trdc dual-class, dugc sir

237 Association of British Insurers (2005), Application of oneshare-one vote principle in Europe, duong dan
http://deminor.org/articles.do?id=3479, truy cap lan cudi ngay 18/3/2019.

Schid, M. (2009), Ownership structure and the seperation of voting and cash flow rights-evidence
from switzerland, Institute of Banking and Finance- University of St.Gallen, Thuy Dién.
238 CMS la tir viét tit ciia “Controlling Minority Shareholder”. Pay 1a mot co ché dé mot/mot s6 ¢ dong co
quyén so hitu & ty 18 thap lai c6 thé c6 quyén bo phiéu & mot mirc o cao hon, phan anh thyc té 1a mac du cé
ddng so hitu mot thiéu sb c6 phan, ho c6 thé duy tri quyén kiém soat cia doanh nghiép. Céc cach thire dé thyc
hién co ché nay c6 thé 1a: S& hitu chéo (cross shareholding), s& hitu kim tu thap (pyramid structures), cé phiéu
kép (dual class).
239 Ronald J. Gilson (2014), “The Nordic Model in an International Perspective: The Role of Ownership”, the
Nordic Corporate Governnace Model, 94, 98, 102.

Lucian Bebchuk, Reinier Kraakman va George Triantis (1999), Stock Pyramids, Cross-Ownership, and
Dual Class Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow Rights, NBER
Working Paper s6 6951.

240 Ok-Rial Song (2002), “The Legacy of Controlling Minority Structure: A Kaleidoscope of Corporate
Governance Reform in Korean Chaebol”, Law and Policy in International Business (183), 244-45.

241 Sang Yop Kang (2013), “Generous Thieves”: The Puzzle of Controlling Shareholder Arrangements in
Bad-Law Jurisdictions, dwong dan http:/papers.ssrn.com/sol3/papers.cfm?abstract_id=2305645, truy cap lan
cudi ngay 14/3/2019.

242 |_Lucian Bebchuk, Reinier Kraakman va George Triantis (1999), Stock Pyramids, Cross-Ownership, and
Dual Class Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow Rights, NBER
Working Paper s6 6951.
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dung tai My, khdng phd bién tai cac qudc gia Chau A; (ii) sé hitu hinh thép, phd bién
tai Han Quéc, Y; va (iii) s& hitu chéo ¢ phan.243
Sy tach biét gitra quyén kiém soat véi quyén sé hiru ddi trong sé hitu chéo ¢

phan tao diéu kién cho doanh nghiép c6 quyén kiém soat 16n hon phan kiém soat ma
dang 1& n6 dugc huong twong wng voi phan s¢ hitu. Viéc tach bach nay cho phép
doanh nghiép dau tu quan ly doanh nghiép khac mét cach hiéu qua trong khi chi nim
giir truc tiép mot phan vén nho tai doanh nghiép khac nay.

Viéc nay duoc thé hién thdng qua minh hoat cua Bang can d6i ké toan cua hai
doanh nghiép nhu sau (don vi tinh 1a ty dong):

Gia st tinh trang ban dau cua hai doanh nghiép A va B trudc khi thuc hién so

hitu chéo c6 phan Ia:

A B
I.TAI SAN
1.Tién va cac khoan twong duong tién 100 100
I1. NGUON VON
1.Von chu s6 hitu 100 100

Sau d6, nhom c6 dong kiém soét caa hai doanh nghiép, thong qua ban quan tri
quyét dinh thuc hién sé hitu chéo ¢ phan, Bang can ddi ké toan cia hai doanh nghiép
nhu sau:

A mua 20% co phiéu dang luu hanh tir mot s6 ¢6 dong cua B:

A B
I.TAI SAN
1.Tién va cac khoan tuong duong 80 100
tién
2. Von gop vao cong ty khac 20 0
I1. NGUON VON

23 Sang Yop Kang (2014), “Re-envisioning the Controlling Shareholder Regime: Why Controlling
Shareholders and Minority Shareholders Often Embrace ”, Journal of Business Law of University of
Pennsylvania (16), 851-54.
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1.Vén chu so hitu

100 100

Dén luot B mua 20% c6 phiéu dang lwu hanh cua A:

A B
I.TAI SAN
1.Tién va céc khoan tuong duong 80 80
tién
2. Von gop vao cong ty khac 20 20
I1. NGUON VON
1.Von chu s6 hitu 100 100

Bang can di ké toan cho thay vén chi s¢ hitu caa hai doanh nghiép khong thay

d6i so vai trude khi hai doanh nghiép mua co phan cua nhau, tuy nhién, kha ning

kiém soét cua hai nhdm c6 dong déu dugc ting 1én khi hai nhom nay phdi hop Véi

nhau. Pay 12 mét giai phap ma cac tap doan thuong st dung dé thong qua hinh thirc

s& hitu don thuan lai c6 thé gia ting quyén kiém soat ma khdng can dau tu thém von.

Su chénh léch giita quyén s& hitu va quyén kiém soat cang duoc diy manh khi c6 sy

két hop giit cau trac s¢ hitu hinh thap (pyramid structure) va so hitu chéo ¢ phan.

Diéu nay lam ting quyén kiém soat va tao ra ngudn thu nhap 16n cho nhiing gia

dinh/nhém & diu nhom.

Vi du minh hoa nhu sau:

Doanh nghiép 1

S12
Doanh nghiép 2

S21
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Gia sir, cac thanh vién vién trong gia dinh F 1an luot so hitu f1% va 2% tuong
g & cac cong ty 1 va cong ty 2. Ngoai ra, cong ty 1 ndm giit cd phan s12 cia cong
ty 2, va cong ty 2, dén luot nd, giit co phan s21 trong cong ty 1. Nguoi ta dung thuét
toan dé tinh toan c6 phan dong tién cudi cung cua gia dinh trong céng ty 2 nhu sau:

Trong giai doan tht nhét, cong ty 2 tra mot dong trong cb tirc. Gia dinh F nhan
f 2 va cong ty 1 nhan 12. Trong giai doan 2, cong ty 1 tra 12 déng. Bay gio, gia dinh
nhén thém (f1 12) va cong ty 2 nhan duoc (s21 s12). Trong giai doan 3, cong ty 2 tra
ra s21 s12. Gia dinh nhan duoc f 2 (521 s12) va cong ty 1 nhan s12 (s21 s12). Tong
sO tién ma gia dinh F nhan 1a rat 16n.2** Do d6, viéc ra quyét dinh tir trén xudng 1a rat
phd bién. Pién hinh 1a cac Chaebol cua Han Quéc duogc dic trung boi mot "cau tric
ra quyét dinh bai mot ngudi”.2*> Qua sé hitu chéo c6 phan, mot co dong kiém soat co
thé lam ting quyén biéu quyét trong khi giit mot phan nho cua loi ich kinh té trong
mot Chaebol.?46

Céch thirc so hitu chéo ¢6 phan hoat dong dé gidp cac cha s hitu Chaebol va
gia dinh ctia ho kiém soat toan bo nhém dugc minh hoa theo mé hinh duédi day. Trong
vi du ndy, mét nhém doanh nghiép c6 ba cong ty cét 16i 13 A, B va C, mdi ¢6 phan
¢ 100 ty won va cac chi nhanh nho hon D, E, F, G, H, | va J vai von chu so hitu 1a
10 ty won. Chu tich va gia dinh 6ng chi so hitu 10% mdi cong ty cét 18i cia A, B va
C. Vivay, céng ty A s& hiru 20% cong ty B, cong ty B s¢ hiru 20% cdng ty C va cong
ty C s& hitu 20% cong ty A. Két qua 1a Chu tich HPQT nam giit 30% co phan A, B
va C; nhitng c6 phan nay du dé kiém soét timg cong ty. Hon nita, A so hitu 50% D,
25% E va 25% F, trong khi B so hiru 25% E, F, H va | va 50% cua G. Téng hop, cha

244 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam va Daniel Wolfenzon (2007), “Valuation and
performance of frims in complex ownership structures: An application to Korean chaebols”, Electronic
Journal, duong dan https://ssrn.com/abstract=971299, truy cap lan cudi ngay 14/3/2019.

245 In Woo Jun (2009), The Strategic Management of Korean and Japanese Bis Business Groups: A
Comparison Study between Korean General Trading Companies and Japanese Sogo Shoshas, Pai hoc
Birmingham, Anh.

246 |_ucian Bebchuk, Reinier Kraakman va George Triantis (1999), Stock Pyramids, Cross-Ownership, and
Dual Class Equity: The Mechanisms and Agency Costs of Separating Control from Cash-Flow Rights, NBER
Working Paper s6 6951.
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tich va gia dinh ctia 6ng kiém soét tat ca cdc nhom céc cong ty lién két véi tong von

dau tu 1a 30 ty won, mic du day chi 1a 8,1% tong vén cd phan caa nhom.24

Chu tich va nhitng
nguii trong gia dinh

Céng ty B

S50% 25% M| 23% 25% S0%

Céng Céng
ty D ty H

(Nguén: Chang, S. J. (2003), Financial Crisis and Transformation of Korean
Business Groups: The Rise and Fall of Chaebols, Nxb Dai hoc Cambridge, tr. 166).

4.3. Kha ning anh huwéng dén quyén cé dong trong sé hiru chéo cé phan
Theo quan diém cua Jensen va Meckling,?*® doanh nghiép dugc xem nhu mot
két ndi cua hop d@)ng hoan chinh véi cac dbi tuong: Co dong, chi ng, nhan vién,
khach hang, nha cung cip, bén thir ba va cac bén lién quan khac. Trong mot thé gidi
hop dong khong day du theo tac gia Oliver Williamson,?* ¢6 dong 1a d6i twong duge
bao vé twong ddi it hon nhitng bén c6 lién quan khéac. Vi du, ngudi lao dong co thé
chu dong tir bo doanh nghiép néu cho rang ho dang hudng mirc lwong khong tuong

xtng. Cac chu ng c6 thé nhan duoc sy bdo vé tot hon bang céach lay tai san thé chap

247 In Woo Jun (2009), The Strategic Management of Korean and Japanese Bis Business Groups: A
Comparison Study between Korean General Trading Companies and Japanese Sogo Shoshas, Pai hoc
Birmingham, Anh.
248 Jensen, M. C va Meckling, W. H. (1976), “Theory of the Firm: Managerial Behavior, Agency Costs and
Ownership Structure”, Journal of Financial Economics, 3(4), 305-360.
249 Williamson, O E (1985), The Economic Institutions of Capitalism, Nxb Free Press, M¥.

Williamson, O E (1985), "Employee ownership and internal governance: a perspective”, Journal of
Economic Behavior and Organization (6), 243-245.
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hodc bang rit ngin thoi han cho vay. Trong khi d6, c6 dong chi ¢ thé dugc hudng
phan con lai sau khi tit ca cac nghia vu cua doanh nghiép véi cac d6i tac khac da
duge dap ung.?° Chinh vi vy, quyén loi cia c¢6 dong ludn 1a van dé dugc chu
trong.25! Méi quan hé s hitu chéo cd phan cé thé tao ra cic kha ning xdm pham

quyén va loi ich hop phap ctia c6 dong.

4.3.1. Swsuy gidm lgi ich ciia cé dong

S& hitu chéo ¢6 phan 1a mot trong nhitng bién phép tao ra sy chénh léch giita
quyén kiém soat va quyén s hitu trong co ché CMS, %2 két qua 1a loi ich mang lai
cho nhom c6 dong nay lai c6 thé gy thiét hai cho cac ¢ dong khac khong nim quyén
kiém soat.?5® Tai nhitng doanh nghiép c6 ton tai cau trac CMS, ¢6 tic ¢ thé khong
phai 12 mbi quan tdm wu tién hang du cua doanh nghiép. Han Qudc va Nhat Ban 13
mot trong nhitng vi dy dién hinh vé truong hop nay.?

Tir ndm 1932, cac nha nghién ctru di 1ap ludn rang co cdu so hitu c6 lién quan
tryc tiép dén kha nang sinh 10i ciia cong ty.?%® Sau do, cac hoc gia khac da kiém tra
va dua ra cac bang ching thuc nghiém dé chimg minh su tach biét gitta quyén so hiru
va quyén kiém soat d3 cung cap cho nhitng nguoi quan 1y cong ty kha ning da dang
hoéa lgi ich c nhan ctia ho chit khong phai vi loi ich ctia ¢6 d6ng.?%® Cac nha quan 1y

tu do hon trong viéc str dung cac nguon lyc cong ty cho muc ti€u ¢4 nhan, giong nhu

250 Jensen, M C va WH Meckling (1976), "Theory of the firm: managerial behavior, agency costs and
ownership structure”, Journal of Financial Economics (3), 305-360.

251 Williamson, O E (1985), The Economic Institutions of Capitalism, Free Press Publisher, New York.
Williamson, O E (1985), "Employee ownership and internal governance: a perspective", Journal of Economic
Behavior and Organization (6), 243-245.

252 Ok-Rial Song (2002), “The Legacy of Controlling Minority Structure: A Kaleidoscope of Corporate
Governance Reform in Korean Chaebol”, Journal of Law and Policy in International Business, 183, 244-45.
253 Nansulhun Choi va Sang Yop Kang (2015), “Competition Law meets Corporate Gevernance: Ownership
structure, Voting leverage, and Investor protecton of large family corporate groups in Korea”, PKU
Transnational Law Review, 2, 2.

2% Simeon Djankov, RafaelLa Porta, FlorencioLopez-de-Silanes va AndreiShleifer (2008), “The Law and
Economics of Self-Dealing”, Journal of Financial Economic (88), 430.

25 Berle, A., va Means, G. (1932), The Modern Corporation and Private Property, Nxb Routledge, My.

26 Jensen, M. C va Meckling, W. H. (1976), “Theory of the Firm: Managerial Behavior, Agency Costs and
Ownership Structure”, Journal of Financial Economics, 3(4), 305-360.
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ho chinh 1 chu sé& hitu cong ty.2>” Diéu nay s& cho phép cic nha quan Iy chiém doat
quyén loi cia ¢6 dong thiéu s6.2%8 Trong khi cdu triic s¢ hitu chéo ¢d phan nam trong
hé théng CMS duoc thiét ké dé mang lai 1¢1 ich cho mét sb chu s& hitu nhét dinh, cac
¢ dong khac s& khong c6 loi ich ndo. Diéu nay c6 nghia la cac ¢6 dong khong duoc
d6i xtr binh dang.? Su khong ddi xir binh dang dugc thé hién nhu sau:

Mot, c6 dong co thé s& nhan duoc loi nhuan thap hon cai ma ho dang 18 duoc
huong. Do ban chat so hitu 1an nhau va phu thudc 13n nhau, nén c6 thé xay ra kha
ning 13 loi nhuan thu duoc cua mot doanh nghiép thanh vién phai 14 su két hop cua
loi nhuan thu duoc cua nhiéu doanh nghiép khac ciing nam trong mang luéi sé hitu
chéo ¢6 phan. Do d6, khi quyét dinh cac chinh sach dau tu, doanh nghiép khong chi
xem xét dén tinh trang ctia chinh nd ma con phai xem xét dén tinh trang cua céc doanh
nghiép khéac trong méi quan hé so hitu chéo cd phan. Vi vay, loi nhan tbi vu trong
truong hop nay co thé sé it hon so v4i thong thudng, tire 1a trong truong hop doanh
nghiép hoat dong doc 1ap. NGi cach khéc, viéc ra quyét dinh dau tu cua doanh nghiép
c6 thé vi mot 1y do lién quan dén cac mdi quan hé so hitu chéo ¢6 phan hodc nham
phuc vu cho loi ich caa cac doanh nghiép trong mang ludi so hitu chéo ¢b phan, chir
khong don thuan 1a vi myc dich cta cac co dong.

Lich sir caa cac Chaebol Han Quéc 1a mot vi du. Tinh trang vay no tran lan da
day ti 1& du no 1én dén 400% trj gia von sé hitu trong 30 Chaebol 16n nhat Han Quéc
vao thap nién 1990. Cac Chaebol tuy c6 doanh sb khé)ng 16 nhung ti I¢ 1o nhuén trén
doanh sb (N.I) rat thap, du ti 1& 101 trén von so hitu (R.O.E) 1a kha ca0.2%° Viéc 1am
nay s& gay nén su xung dot loi ich gitra nhém co dong kiém soét va co dong khong

nam quyén kiém soat. C6 dong khong nim quyén kiém soét phai chiu nhiéu thiét thoi

257 Shleifer, A., va Vishny, R. (1986), “Large shareholders and corporate control”, Journal of Political
Economy (94), 461-488.

28 Fama, E. F., va Jensen, M. C. (1983), “Separation of Ownership and Control”, Journal of Law and
Economics (26(2)), 301-325.

29 gachi Suzuki (2016), Untangling tight knots: Cross shareholdings in Japan, Hermest Investment
Management, duong dan https://www.hermes-investment.com/blog/eos/untangling-cross-shareholdings-
japan/, truy cap lan cudi ngay 06/6/2019.

260 Javier Campos va Gilberto Vega (2003), “Concentration Measurement Under Cross-ownership: The case
of the Spanish Electricity Sector”, Journal of Industry, Competition and Trade, 313-335.
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do doanh nghiép s& chu yéu phuc vu lgi ich cua cd dong kiém soat. “Doanh nghiép
c6 thé bi chi phéi béi loi ich ciia nhém c¢é dong chir khéng phdi la vi quyén loi ciia
toan doanh nghiép. Cé dong khéng ré khi nao la quyét dinh phuc vu loi ich doanh
nghiép, lic nao la loi ich nhom>?%!,

Mot trong nhitng nguyén nhan khac dan dén loi nhuan thap hon 1a cac thoa
thuan vu dai vé thuong mai gitra cac thanh vién trong nhdm: Cac doanh nghiép c6
mot phan nhat dinh trong viéc cung cap cac nguyén lidu dau vao.?2 Vi dy, tai tap
doan Misubishi, chi str dung nuéc uéng caa Kirin (Ia mot doanh nghiép thanh vién).
Khi Mazda roi vao khiing hoang vao nhitng nim 1970, ngoai viéc cung cap thém cac
khoan hd tro tai chinh va thu nap ngudn lao dong du thira, tap doan Sumitomo con
yéu cau nguoi lao dong mua xe Mazda.?®® S¢ hitu chéo c6 phan chinh 1a dau moi dé
gan két cac doanh nghiép trong nhom, tir 46 cung cap céc khia canh bao vé khac nhau
cho céc thanh vién. So hitu chéo c6 phan tach doanh nghiép khoi anh hugng tir nhiing
bién dong cua thi truong dén viéc ra nhitng quyét dinh trong quan ly.25* Muc tiéu cua
ho 12 duy tri mi quan hé kinh doanh, chir khng phai 1a ¢o tic va ting von.2®® Chang
han, nhitng doanh nghiép lién két trong hé thdng Keiretsu s& ¢ loi nhuan thap hon
nhung 6n dinh hon nhitng doanh nghiép ngoai hé thong Keiretsu.26¢

Nghién ciru cho thay vé 1au dai, nhém doanh nghiép sé hitu chéo ¢6 phan s&
tao ra loi ich trung binh it hon nhitng doanh nghiép khéng tham gia sé hiru chéo ¢

phan.?%” Loi nhuan thap nay duoc giai thich vi thai do bao thii cua cac doanh nghiép

261 Baij viét “So hitu chéo & cac doanh nghigp: DE bi chi phéi boi lgi ich nhém” ding trén trang tin dién tir
cia Vietstock, duong dan http://vietstock.vn/2011/11/dau-tu-cheo-o-cac-cong-ty-de-chi-phoi-boi-loi-ich-
nhom-733-207332.htm, truy cap lan cudi ngay 18/3/2019.

262 Schaede (2006), Competition for Corporate Control: Institutional Investor, Investment Funds and Hostle
Takeover in Japan, Working Paper, Center for the Japanese Economy Business, Nhat Ban.

263 pascale va T. P. Rohlen (1983), “The Mazda Turnaround”, Journal of Japanese Studies, 9(2), 219 — 263.
264 Craig Doidge, G. Andrew Karolyi, Karl V. Lins, Darius P. Miller va Rene’ M. Stulz, Private benefits of
control, onwership, and the cross-listing decision, Pai hoc Toronto, Canada.

265 Gen Goto (2014), “Legally "Strong" Shareholders of Japan”, Michigan Business & Entrepreneurial Law
Review, 3, 2.

286 David Flath (1990), Shareholding Interlocks in the Keiretsu, Japan’s Financial Groups, Dai hoc Columbia.
%7 Hoshi T va A. Kashyap (2001), Corporate Financing and Corporate governance in Japan: The Road to
the future, Nxb MIT Press publisher, Boston, My.
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trong nhom. Cang nhiéu doanh nghiép trong nhém s& hitu chéo c¢6 phan thi cang
nhiéu thai do bao th. 268

Hai, tai nhirng tap doan tdn tai s& hitu chéo cb ph?m, thuong xuét hién mot
hién tuong goi 12 Tunnelin?®® - dudng ham giao dich. Pay 1a mot thuat ngir duoc st
dung dé "mé ta viéc chuyén giao tai san va lpi nhudn ra khéi cdc cong ty vi loi ich
ciia nhitng nguoi kiém sodt ching."?® Hién twong nay phd bién & nhirng qudc gia c6
tn tai co ché CMS néi chung va sé hitu chéo c6 phan ndi riéng.2”* Sy phén tach gitra
dong tién véi quyén kiém soat cung cip co hoi dé cd dong kiém soat chiém doat cac
ngudn loi tai chinh cia cac c6 dong khong kiém soat.2’? Cac nghién ciru cho thiy cb
d6ng kiém soat c6 thé diéu khién nguoi quan 1y doanh nghiép theo dudi muc tiéu c6
loi cho ho bang cach chuyén cac ngudn luc cho cic cong ty khac thudce so hitu cia
minh.2"3

Mo hinh nay duoc coi nhu mot kénh ngam dé dua cac ngudn luc ra khoi cac
cdng ty ma trong dé gia dinh c6 quyén sé hitu thap, chuyén dén cac cong ty ma gia
dinh chiém phan 16n c¢6 phan — goi 13 cic cong ty nam & phia trén cing cia nhom. ™
N6i cach khac, trong tinh hudng nay, nhiing nguoi quan 1y, diéu hanh cua doanh

nghi¢p s€ hoat dong vi 1g1i ich riéng ctia mot sb ¢d dong, khong vi lgi ich ctia chinh

268 Craig Doidge, G. Andrew Karolyi, Karl V. Lins, Darius P. Miller, va Rene’ M. Stulz, Private benefits of
control, onwership, and the cross-listing decision, Pai hoc Toronto, Canada.

269 Simeon Djankov et al (2008), The Law and Economics of Self-Dealing, Journal of Finance Economic (88),
430.

270 Simon Johnson, Rafael La Porta, Florencio Lopez-de-Silanes va Andrei Shleifer (2000), “Tunneling”,
American Economic Review (90), 22-27.

271 Rafael La Porta, Florencio Lopez-de-Silanes, Andrei Shleifer va Robert W. Vishny (1998), “Law and
Finance”, Journal of Political Economy, 106 (6), 1113 — 1155.

272 Ram Kumar Kakani va Tejas Joshi (2006), Cross shareholding strategy to increase control: Case of the
Tata group, XLRI jamshedpur, An Do.

273 Barca, F. (1995), On corporate governance in Italy: issues, facts, and agency, Manuscript, Bank of Italy,
Y.

Becht, M. (1997), “Strong blockholders, weak owners and the need for European mandatory disclosure”,
in The Separation of Ownership and Control: A Survey of 7 European Countries, B&o cdo gui Uy ban Chau
Au.

214 Heitor Almeida, Sang Yong Park, Mrti Subrahmanyam, Daniel Wolfenzon (2007), “Valuation and
performance of frims in complex ownership structures: An application to Korean chaebols”, Electric Journal,
duong dan https://ssrn.com/abstract=971299, truy cap lan cudi ngay 03/6/2019.
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doanh nghiép hay tit ca cac ¢ dong. Gia sur rang c6 nhimg “n” doanh nghiép trong
moét mang ludi s& hiru chéo cb phan, ¢ kha nang “n x (n - 1)” con duong caa cac
giao dich noi bo.%* Khi sé luong cac cong ty lién két tang, sd luong cac tly chon giao
dich noi bd ma mot c6 dong kiém soat ¢d kha ning loi dung ciing ting.

Ba, s& hitu chéo ¢ phan tao ra tiém ning cho cac thoa thuan nam giir chéo cb
phan hra dbi c6 dong. Trong truong hop sé hitu chéo cd phan dai dién cho mot cudc
trao d6i bl trir chitng khoén giita cac doanh nghiép, sé lwong ¢ phan sé ting thém
nhung lai khong tuong Gng Vi su gia tang vé mat tai san (diéu nay da dugc thé hién
tai minh hoa vé Ban cin di ké toan ciia doanh nghiép). Trong truong hop nay, quyén
loi cua cac ¢ dong khac bi anh hudng vi quyén so hitu ¢6 phan cua cac co dong trong
vén chii sa hitu cua doanh nghiép bi pha lodng bai sy gia ting s6 luong ¢ phan khong
tuong (Ng Voi Su gia ting vé tai san,?’® hé qua 1a quyén biéu quyét ciing bi pha
lodng.2®

Thong qua d6, doanh nghiép c6 thé thuc hién cac quyét dinh nham dat duoc loi
nhuan cho riéng c6 dong kiém soat (1a nhing lgi nhuan ma khong duoc chia sé Véi
c4c cb dong khac). Bang cach ép budc mot doanh nghiép (c6 thé 1a vitng manh vé tai
chinh) chuyén loi nhuan sang mot doanh nghiép khéc (cé thé I1a yéu kém vé tai chinh,
nhung c6 phan von cia co dong kiém soat tai doanh nghiép nhan chuyén nhuong),
diéu nay 1am tude doat di nhitng quyén loi tai chinh ma cac ¢6 déng & doanh nghiép
chuyén loi nhuan dang 18 duogc hudng, trong d6 co cac co6 dong khong nam quyeén
kiém s0at.2’” Va néu hé thong lién két nay chiém thi phan ap dao caa mot nganh nghgé,
rai ro khong chi ding lai & c6 dong thiéu sé ma con 1 rii ro cho nén kinh té. Béo co
nghién ctu cia mot trudng Pai Hoc tai Han Quéc ciing dwa ra nhan xét rang trén

thuc té, cac cudc thao luan vé dau tu cho thay rang, mot sé nha dau tu da nhan thic

215 Yoser Gadhoum (2006), “Power of Ultimate Controlling Owner: A Survey of Canadian Landscape”,
Journal of Management Governance, (10), 179-204.

276 Xiaoyan wang, Jiurong Song va Chris Deeley (2012), Research on the “Double-Edged Sword Effect” of
Cross Shareholding in China, International Conference on Engineering and Business Management, Trung
Quéc.

21" Yoser Gadhoum (2006), “Power of Ultimate Controlling Owner: A Survey of Canadian Landscape”,
Journal of Management Governance, (10), 179-204.
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vé van dé loi nhuan rong c6 thé chuyén tir Huyndai Mobis sang Kia Motors, tir Kia
Motors sang Huyndai Motors... trong tdp doan Huyndai. Néu vdn dé sé hiru 1ong
vong khéng dwoc gidi quyét thi nguoi ta khdng biér dwroc khi nao quyét dinh cua
nguroi lanh dao phuc vu cho loi ich cia cé dong?™e.

Mot s& mang ludi so hitu chéo ¢6 phan c6 ngan hang ¢ vi tri trung tam, dién
hinh 14 trudng hop cua Nhat Ban.2”® Trong hé thdng nay, ngan hang dong hai vai trd
I6n: (i) vai trd ctia nguoi cho vay va (i) vai trd la c6 déng cuia doanh nghiép. Piéu
nay dan dén viéc vao bat ky truang hop thu hdi von trudc han nao cia ngan hang dbi
vé6i doanh nghiép déu sé dan dén sy xung dot vé mat loi ich ctia ngan hang, trong vai
tro 1a mot c6 dong cua doanh nghiép véi cac cd dong khac ciia doanh nghiép. Xung
dot loi ich nay 1a dac diém gan lién vai nhitng mang luéi sé hitu chéo c6 phan dua
trén mot ngan hang chinh.28° Sy xung dot nay dé dang xuat hién vai cac doanh nghiép
khac trong mang ludi, khi ma nhitng doanh nghiép nay c6 méi quan hé véi nhau vé

mit tai chinh.28!

4.3.2. Khd ning dnh hwéng dén qudn tri doanh nghiép

Hiéu qua hoat dong ctia mot doanh nghiép dugc quyét dinh co ban bdi cac yéu tb
sau (theo nghién ctru cuia Chathoth va Olsen (2007), “The Effect of Environment
Risk, Corporate Strategy and Capital Structure on Firm Performance”, Hospitality
Management, 26, tr. 504):

278 Blii Swong (2011), “Sa hitu vong tron: Rai ro cho ¢6 déng nho”, Pau twr chimg khoan, (06), 16-17.
219 Dan W. Puchniak (2003), “The 2002 Reform of the Management of Large Corporations in Japan”,
Australian Journal of Asian Law (5)42, 46-47.

Dan W. Puchniak (2008), “The Efficiency of Friendliness: Japanese Corporate Governance Succeeds
Again Without Hostile Takeovers”, Berkeley Business Law Journal, 5(195), 206-10.
280 Guo Li va Yakura Shinsuke (2010), The Cross Holding of Company Shares: A preliminary Legal Study of
Japan and China, dwong dan http://papers.ssrn.com/sol3/papers.cfm?abstract id=1618688, truy cap lan cubi
ngay 06/6/2019.
281 Mark Scher (2001), “Bank-firm Cross-shareholding in Japan: What is it, why does it matter, is it winding
down”, Econimic & Social Affairs, DESA Discussion Paper No.15, United Nations.
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Riii ro méi Chién rge Cau triic &
trudmg quén tri hitu

Hiéu qua hoat
ddng cha doanh
nghiép

Quan diém cila cac bén lién quan va c¢6 dong 1a hai goc do chinh dinh hinh nhiing
1ap luan vé co ciu so hitu ciia doanh nghiép va hé thong quan tri doanh nghiép trén
thé gi6i.282 Nhiéu nghién ctru di duoc thuc hién dé phan loai hé thong quan tri doanh
nghiép cua cac qudc gia. Co nhiéu yéu t6 anh hudong dén hé thong quan tri doanh
nghiép & mdi chau lyc bao gom cac quy dinh phap luat, vin hoa, yéu té kinh té, su
t6n tai cia thi truong tai chinh, cac thé ché vé quyén so hitu, cdu tric cua cac tip
doan...? Trong d6, co cau so hitu duoc coi 1a mot trong nhimng khia canh quan trong
nhat ctia quan tri doanh nghiép. Piéu nay xay ra chu yéu la vi né c6 mot tic dong
manh mé& dén dong lyc ctia cac nha quan 1y va do d6 anh hudng dén hiéu qua kinh
té.284 Tir day, c6 thé phan loai cac hé thong quan tri doanh nghiép lién quan dén loai
hinh va mtc d6 kiém soat, s& hitu va dic diém cua cd dong.

Trén thyc té, quan tri doanh nghiép bao gom cac quy tic xac dinh mdi quan hé
giita cic bén khac nhau c6 lién quan dén cong ty nhu cb dong, hoi ddng quan tri, cac
nha quan 1y va cac bén lién quan khac. Sy khong hiéu qua trong hé thdng nay da dan

dén nhitng hau qua gian 1an.%8

282 Y oshimory, M. (1995), “Whose company is it”, Journal of finance, 33-44.

28 Barca, F. (2001), The Control of Corporate Europe, Oxford University.

284 Anderson, M. (1999), Corporate Governance: Effects On Firm Performance And Economic Growth,
Organization for Economic Cooperation and Development (OECD).

285 Nazanin Sharifi (2014), The Ownership Structure and Control Mechanisms in Sweden: Case Study of
Leading Pyramidal Corporations, Institute of Graduate Studies and Research, Pai hoc Eastern Mediterranean.
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Quan tri doanh nghiép chil yéu giai quyét cac van dé nay sinh tir viéc tach quyén
so hitu va kiém soat trong tong cong ty. Cac nha quan 1y 12 nguoi dai dién cho céc cb
dong, dugc yéu cau phai co nhitng quyét dinh quan trong trong cong ty c6 thé phuc
vu loi ich cua c6 dong tét nhat, d6 1a tdi da hoa gia trj cta tdp doan. Van dé phat sinh
khi cac nha quan 1y c¢6 gang theo dudi chinh sach riéng ctia ho, va chinh sach nay cé
thé khac v6i nhitng gi ma ¢ d6ng mong mudn. Didu ndy sé& tao ra xung dot vé loi ich
cua ho, duoc goi la van dé cua chi phi dai dién dai di¢n (Agency cost). Quan tri doanh
nghiép hiéu qua c6 thé giam thiéu cac van dé chi phi dai dién bang phuong tién sir
dung cac nha quan 1y c6 ning luc va thiét 1ap mbi quan hé 1d rang gitta duoc ban
giam ddc va chu sé hitu cta cong ty. 2

Trong céc hé thong bén ngoai vé quan tri doanh nghiép (dic biét 1a My va Anh)
xung dot loi ich can ban 13 gitra cic nha quan 1y va cac c6 dong. M6 hinh quan tri
doanh nghiép nay c6 thé dugc ap dung trong cac quoc gia co thi trudng von hidu qua,
thuong xuyén dién ra cac giao dich 1am thay d6i quyén s¢ hitu.28” Ngudi quan 1y
trong hé théng nay cb gang theo dudi loi ich cua cac c6 dong, lam téi da hoa gia tri
clia cong ty.288 Trong cac cong ty My va Anh, cac nd luc dugc thuc hién dé ting su
gidu ¢6 cla cac ¢ dong. 2 Co cdu sé hitu cia cac tip doan duoc chi phdi boi hé
thong bén ngoai 1a phan tan. Picu d6 c6 nghia 1a mot tp doan 16n duy nhét ¢ thé c6
hon mdt triéu chi s¢ hitu ma nhidu ngudi trong s6 ho nam gitr sé luong it cb

phan.?® Cau tric so hiru pht hop véi hé thdng quan tri nay dugc tom tit nhu sau:

286 Investopedia (2013), Agency Problem, duong dan
http://www.investopedia.com/terms/a/agencyproblem.asp, truy cap lan cubi ngay 18/3/2019.

287 Jill Solomon va Aris Solomon (2007), Corporate Governance and Accountability, Nxb John Wiley & Sons
Ltd, Anh.

288 Tkol (2012), “An Analysis of the View that the Corporate Governance Systems Worldwide are Inevitably
Converging Towards a Model Based on Shareholder Primacy and Dispersed Ownership Structure”, Social
Science Research Network, duong dan https://ssrn.com/abstract=2049764, truy cap lan cudi ngay 18/3/2019.

289 Franklin, A. (2005), “Corporate governance in emerging economies”, Oxford Review of Economic policy,
21.

2% Rama, T. (2006), Corporate Governance and Globalization: Ownership and Control, Nxb Sage, London,
Anh.
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Céc o8 déng (cd nhin, t8 chire, nha d&5u tur nuedre ngaai)

KR EES

HBPOQT %

‘ BAN BIEU HANH

(Nguon: Nazanin Sharifi (2014), The Ownership Structure and Control
Mechanisms in Sweden: Case Study of Leading Pyramidal Corporations, Institute of
Graduate Studies and Research, Pai hoc Eastern Mediterranean, Tho Nhi Ky).

Trong hé thdng nay, c6 dong thuc hién cac quyén cia minh mét cach gian tiép
bang cach tham gia hop va bau thanh vién Hoi dong Quan tri. Co ciu s hitu bi phan
manh cao nén hiém khi chi c6 mot c¢6 dong duy nhat c6 dugc anh huong dén quan tri
cong ty. Trong mé hinh nay, quyén sé hiru va quyén kiém soat dugc tach khoi nhau.?
Tuy nhién, chi phi dai dién lai phat sinh tir su tach biét nay. Do do, cac cd dong phai
chiu chi phi giam sat dé dam bao rang nguoi quan 1y dang hanh dong vi loi ich cia
cd dong.?*2 Tuy nhién, & nhitng qudc gia ndy, quy dinh phap luat diéu chinh hoat
dong ctia doanh nghiép rat cu thé, thiét 1ap rat rd rang mdi quan hé giita cac bén tham
gia vao C4c cong ty co thé ngan ngira cic van dé lién quan dén chi phi dai dién.?®® Do
d6, tinh minh bach va cong khai cao trén thi truong s& gitip nha dau tu c6 duoc thong
tin can thiét vé cong ty. Hoi dong quan tri bao gdm nhiing thanh vién doc lap va

nhitng thanh vién chuyén trach.2%

291 Mueller, K. D. (2004), “In Corporate Governance and Globalization”, Oxford Review of Economic policy,
129-156.

292 McCahery, J. (2002), Corporate Governance Regimes: Convergence and Diversity, Nxb Dai hoc Oxford,
Oxford, Anh.

293 Rama, T. (2006), Corporate Governance and Globalization: Ownership and Control, SAGE publishing,
London.

2% Anderson, M. (1999), Corporate Governance: Effects on Firm Performance and Economic Growth,
Organization for Economic Cooperation and Development (OECD).
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Mat khéc, trong cac hé¢ théng quan tri ndi bo (Puec, Y, Nhat Ban, Han Quéc),
xung dot co ban 12 giira cac ¢ dong kiém soat va co dong khong kiém soat. Cac nha
nghién ctru tir 1au da chi trich viéc thyc hién so hitu chéo co phan nhu 1a han ché
quyén quan tri cia c6 dong. Pay dugc xem 1a mot dic trung nhu mot trong hé thong
cAu triic so hitu nay. Noi cach khac, mot khi khong c6 su giam sat hiéu qua tir cac co
déng, cac nha quan 1y s& o it dong luc dé tim cach toi da hoa loi nhudn.?%

M6 hinh quan tri trong hé théng ndi bé (insider system) dugc minh hoa nhu sau:

Céc b dong (cd nhin, td chire)

Nhom cb ding

\ kiém sodt

HBOQT

BAN BIEU HANH

(Ngudn: Nazanin Sharifi (2014), The Ownership Structure and Control
Mechanisms in Sweden: Case Study of Leading Pyramidal Corporations, Institute of
Graduate Studies and Research, Pai hoc Eastern Mediterranean, Tho Nhi Ky).

Lam thé nao mot doanh nghiép c6 thé cin bang cong tac giam sat va quyén
tu chu cua cong tac quan 1y.2%¢ Quan 1y doi hoi quyén tu chu. So hitu chéo ¢ phan
chinh 14 phuong phap dé 6n dinh quan ly. Do d6, mot mang nhén cua so hitu 1an
nhau gifta cac bén c6 dong dugc tao ra, tao su 6n dinh quyén.??” Chuan muc ciia quan
tri doanh nghiép nhan manh trong tam 1 cac c6 dong, trong khi quan tri kiéu noi bo
¢6 xu hudng nhan manh dén cac bén lién quan khac nhau. Cac nghién ctru da ching

minh cho thay céc cong ty Nhat Ban ch trong dén lgi ich cua nhiéu bén lién quan

2% Tkeo Kazuhito (1993), “Micro economics of cross-shareholding”, trong Ayse Bugra (1997), State, Market
and Organization Form, Nxb Walter de Gruyter, buc.

2% Zenichi Shishido (2000), Japanese Corporate Governance: The Hidden Problems of Corporate Law and
their Solutions, Berkeley Law Scholarship Repository, Nhat Ban.

297 Zenichi Shishido (2000), Japanese Corporate Governance: The Hidden Problems of Corporate Law and
their Solutions, Berkeley Law Scholarship Repository, Nhat Ban.
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hon 14 ctia cac c6 déng. Hé thdng quan tri doanh nghiép Nhat Ban mang dén su wu
tién cho cac bén lién quan bén trong, vi du cac c6 dong kiém soat, nguoi quan ly, doi
tac chién lugc. .., chir khdng phai 1a cac c6 dong néi chung.?® Ngan hang chinh cua
Nhat Ban va hé théng tai chinh keiretsu da dé lai quan tri doanh nghiép chu yéu trong
tay cac cha no hon 1a cac ¢6 dong. Céc cdng ty do cha ng kiém soat ¢ thé chi dao
dé doanh nghiép dau tu qua mirc ddi VGi viec mé rong cac co s hién co, ting thi
phan trong c&c san pham hién co, cac thay doi nho trong thiét ké san pham,... 2%,
Gibson d chi ra rang d6 1a nhitng ly do chinh ma cac cong ty Nhat Ban san sinh loi
nhuan thap cho céc c6 dong.3%

Trong d4nh gia phé phan vé quan tri doanh nghiép Dirc, ngudi timg doat giai
Nobel vé kinh té 12 ong Merton Miller (1997) da viét: "... mét 16 hong thue sw va cudi
cung gay tr vong & ngdn hang Pirc thong tri quan tri doanh nghiép. Hé thong qudn
tri cia Pike dwong nhw dé phdt trién thanh mét hé thong vong tron khép kin - mot hé
théng chay hoan toan theo da bén trong noi tai cua né ma khong co hé bi dinh huong
hay dnh hwéng tir bén ngoai.” Hé théng quan tri doanh nghiép ctia Han Quéc ciing 1a
mot hé thong vong tron khép kin, va mo ta & trén ap dung gan nhu hoan hio cho
cac chaebol Han Quéc, mot nhém doanh nghiép bao gdm nhiéu cong ty 16n dugc sd
hitu va quan 1y boi cac thanh vién gia dinh trong nhiéu linh vyc kinh doanh da dang.

Khi ¢ phiéu c6 quyén biéu quyét caa mot doanh nghiép duoc sé hiru bai ban
diéu hanh cua doanh nghiép, néu ty 1¢ s¢ hitu chéo c6 phan la Ion, n6 sé gay anh
huong dén céc cb dong khac. Thanh phan ban quan Iy doanh nghiép twong tng s&
dugc bau boi bén con lai. Pai hoi dong c6 dong khong thé kiém soat dugc nhitng van
dé quan trong caa doanh nghiép, tir d6 cung cd vi tri cua ban quan ly, din dén van dé

ctia “kiém soat bén trong” (do thanh vién ban giam ddc dugc bau Ian nhau). Mot s6

2% Gibson, M. (1998), “Big Bang Deregulation and Japanese Corporate Governance: A Survey of This
Issues™, International Finance Discussion Papers, Board of Governors of the Federal Reserve System, 624.

299 Morck, R va M. Nakamura (1999) “Banks and Corporate Control in Japan,” Journal of Finance 54, 319-
339.

300 Gibson, M. (1998), “Big Bang Deregulation and Japanese Corporate Governance: A Survey of This

Issues,” Board of Governors of the Federal Reserve System, International Finance Discussion Papers, 624.
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cd dong cua doanh nghiép thong qua ban giam déc tai doanh nghiép s& hiru chéo cb
phan dé cang cb quyén kiém soat hon mot doanh nghiép ma né sé hitu.

M3t khac, s¢ hitu chéo ¢ phan con tao ra tinh trang thanh phan ban quan tri
doanh nghiép tuong tng s& dwoc bau bai phia bén con lai. Trong s& hitu chéo ¢b
phan, cau tric sé hiru va ban giam doc cia mdi bén duoc tao ra bai ¢6 dong chinh
thdng qua mdi quan hé bén trong, didu nay 1am xdi mon cb dong thiéu s6. O Nhat
Ban va Durc, luong ctia cac chirc danh quan 1y c¢6 xu huéng thap hon dang ké so véi
& My va Anh. Diéu nay phan anh méi quan hé mat thiét giira c6 dong kiém soét va
ngudi quan ly caa hé thong bén trong.3%! Khi cac cong ty ndm giit ¢6 phan cua nhiing
cong ty khac dé duy tri mbi quan hé, ho c6 xu huéng hd tro nguoi quan 1y duong
nhiém cta cong ty do, thay vi thuc hién cac quyén biéu quyét twong ing vdi quyén
sO hitu tai san. Piéu ndy gop phan duy tri sy yéu kém cta quan tri doanh nghiép va
ngan chin cac nd lyc ciia cac nha dau tu khac dé cai cach cong ty.3%?

S& hitu chéo ¢ phan ciing 1am giam kha ning giam sat bén ngoai. Hoat dong
ctia doanh nghiép phai duoc dat dudi sy giam sat va kiém soat. Y nghia cta diéu nay
nam & chd, cac cd dong cé quyén sé hiru hop phap véi tai san cta cong ty c6 quyén
xac dinh céch thirc mdét tai sdn nén dugc st dung nhu thé nao, chon cac thanh vién
hoi déng quan tri, tuyén dung hodc sa thai cac nha quan 1y. Do d6, ho ¢d gang ting
cudng kiém soat dbi v6i cong ty va dam bao rang cac nha quan 1y cb ging dé tdi da
hoa gia tri ctia cong ty va tra lai cac khoan ma cong ty da vay cia co dong - o day l1a
s6 luong cd phan ma cb dong nim giir. Cac cap do kiém soat duoc chia ra cic mirc
sau®®: (i) cap do dau tién, truc tiép nhat va thuong xuyén nhat 1 bai cac nguoi lao

dong trong ndi tai doanh nghiép; (ii) cip do thir hai 1a giam sat boi cac cd dong cua

301 Kole, S.R (1997), “The Complexity of Compensation Contracts”, Journal of Financial Economics, 43, 79
—104.

302 Sachi Suzuki (2016), “Untangling tight knots: Cross shareholdings in Japan”, Hermest Investment
Management, duong dan https://www.hermes-investment.com/blog/eos/untangling-cross-shareholdings-
japan/, truy cap lan cudi ngay 06/3/2019.

308 Zenichi Shishido (2000), Japanese Corporate Governance: The Hidden Problems of Corporate Law and
their Solutions, Berkeley Law Scholarship Repository, Nhat Ban.
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doanh nghiép, dic biét 1a cac c6 déng kiém soat; (iii) cip do thir ba 1a cac c¢d dong
khong kiém soat va cac bén thtr ba nam ngoai doanh nghiép.

Tuy nhién, trong mang luéi s hitu chéo ¢d phan, rat khé dé xac dinh doanh
nghiép nao 1a doanh nghiép kiém soat, bén nao la doanh nghiép bi kiém soat. Néu
CoOng ty A so hitu Cong ty C, va nguoc lai, Cong ty C cling s¢ hitu cong ty A, nhu
viy, Cong ty C diéu khién Cong ty A hay Cong ty A kiém soat Cong ty C? S luong
cac doanh nghiép trong mang ludi phat trién cang nhiéu, ban chat caa méi quan hé
kiém soat va cac giao dich ndi bo tro cang tro nén kho hiéu hon. Diéu nay tao ra sy
kho khan ddi véi cac ddi tugng bén ngoai trong viéc theo dbi, kiém soat doanh nghiép
cling nhu xac dinh ngudi kiém soét cudi cung.

Pay ciing 14 nguy co dan dén cac rui ro kho kiém soat vé tai chinh. S hitu
chéo ¢6 phan c6 thé tao co hoi cho ngudi quan tri thao ting ndi bo doanh nghiép. 34
“Két qua cudi cung ciia nhitng méi quan hé sé hitu phirc tap nay la mét cau tric noi
ma mét céng ty hau nhir c6 thé kiém sodt mét khoi lwong quyén bé phiéu quan trong,
can tré viéc kiém sodt bén ngoai 3%

Céc cong ty trong co cau so hiru chéo cd phan duoc két ndi bai nhirng lién két
chéo ndm gitr ¢4 phan dé cung cb sic manh.3% N6i cach khac, so hitu chéo ¢b phan
la “mét phwong tién dé giam lwong cé phiéu ma nhém mét cé dong da dau tr dé mua
lgi, duy tri va bdo vé si kiém soét ciia mét cong ty”. S hitu chéo ¢ phan 1am phat
sinh chi phi dai dién gitra co dong kiém soét va c6 dong khong kiém soét, lam phat
sinh rao can cho hoat dong thau tém ngoai y mudn. Nhiing hanh dong nay lam cho

hé thdng s& hitu chéo cd phan ¢6 phan 1a mot tim khién viing chac bao vé sitc manh

304 Bai viét trén trang dién tir Dién dan Doanh nghiép, duong dan http://enternews.vn/so-huu-dan-cheo-va-
nhung-canh-bao-83007.html, truy cap lan cubi ngay 36/3/2019.

305 Zenichi Shishido va Takaaki Eguchi (2014), The Fututre of Janpanese Corporate Governance: Internal
Governance and the Development of Japanese-Style Ecxternal Governance through, Pai hoc Hitotsubashi,
Nhat Ban.

306 Bebchuk, Kraakman va Triantis (1999), “Stock Pyramids, Cross-Ownership, and Dual Class Equity: The
Creation and Agency Costs of Separating Control from Cash Flow Rights”, N.B.E.R. Working Paper 6951, 8.
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cua c&c nha quan ly doanh nghiép tai Nhat Ban dé kiém soat viéc phan b6 cac ngudn

luc va loi nhuan cua cac cong ty.307

4.4. Phép luat Viét Nam vé bao vé quyén cé dong trong sé hiru chéo cé phan
4.4.1. Thuc trang phép lugt vé bdo vé quyén cé déng trong sé hizu chéo cé phan

Bao cao Téng két thi hanh Luét Doanh nghi¢p 2005 nhan xét vé murc do bao
vé 1oi ich cta nha dau tu & Viét Nam nhu sau: “Tuy dd co nhitng né lue Ién vé hoan
thién chinh sach, ludt phap lién quan, nhung mirc do bao vé loi ich cua nha dau tw &
nude ta van lién tuc bi xép hang rdt thap so véi cdc quoc gia trong khu viee va thé
gi6i” 3%

Con theo két qua khao sat ctia T6 chirc Tai chinh qudc té (IFC), mic do quan
tam ctia cac doanh nghiép Viét Nam t6i quyén c6 dong bién doi khac nhau qua cac
nam, dat binh quan 7,3% nam 2010 va 7,1% nam 2011. Murc diém trung binh 7,1%
dat duoc cia toan bo 100 cong ty trong miu khao sat cho thay, quyén ¢ dong chua
thuc su dugc cac cong ty niém yét & Viét Nam coi trong. Nhu vdy, quyén co dong
no6i chung can phai duge quan tdm, chi trong hon nita néu mudn bao dam cac tiéu
chuan cao vé quan tri cong ty.3%

O thoi ki ban dau cua phép lut vé bao vé quyén cua co dong trong cong ty cd
phan, duoc danh diu bang Luit Doanh nghiép tu nhan va Luat Cong ty ra doi vao
nam 1990, sau d6 1a Nghi dinh s6 48/1998/ND-CP ngay 11/7/1998 ctia Chinh pht vé
chung khoan va thi truong chimg khoan, quyén cta ¢ dong trong cong ty cd phan
dugc quy dinh rat so sai, va chi bao gdm cac quyén co ban nhat, vi du quyén sé hitu,
quyén huéng cd tirc, quyén tham gia va biéu quyét tai Dai hoi dong cb déng. Nhirng

quyén quan trong nhu quyén tiép can thong tin, khéi kién cong ty va ngudi quan 1y

307 William Lazonick (1998), Japanese Corporate Governance and Strategy, The Jerome Levy economics
Institude of Bard College, MJ.

308 By Ké hoach va Pau tu (2013), Bao cao tong ké thi hanh Luat Doanh nghiép 2013, Ha Noi.

39 Theo thong tin tai trang tin thong tin dién tir cia Bo Tai Chinh, duong dan http://tapchitaichinh.vn/tai-
chinh-kinh-doanh/bao-ve-quyen-loi-cua-co-dong-dap-ung-thong-le-va-chuan-muc-gquoc-te-ve-quan-tri-
cong-ty-98939.html, truy cap lan cudi ngay 30/5/2019.
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cong ty... khoéng duoc phap luat bao vé trong mét thdi gian twong ddi dai tir 1990
dén 1999.

Cung véi su phat trién kinh té, quy mé cac doanh nghiép ngay cang 16n, su
tach bach giita quyén sé hitu va quyén quan 1y ngay cang rd rang. Thi trudng ching
khoan sau giai doan so khai di ngay cang phat trién manh. Mat khéc, su thay d6i vé
mit nhan thirc phap 1y ciing duoc tién hanh, tir viéc doanh nghiép chi dugc 1am nhiing
gi phap luat cho phép, thanh doanh nghiép dugc 1am nhitng gi khong cam, dan dén
nhu cau hoan thién phép luat vé bao vé quyén cta co dong trong cong ty co phan.
Puoc danh dau béng sy ra doi cua Luat Doanh nghiép 1999, Piéu 1¢ mau ap dung
cho cac cong ty niém yét ban hanh kém theo Quyét dinh s6 07/2002/QD-VPCP ngay
19/11/2002 cua Vin phong Chinh phu va Nghi dinh s6 144/2003/NB-CP ngay
28/11/2003 ctia Chinh phui vé chitng khoan va thi trudng ching khoan, phéap luat vé
bao vé quyén ¢ dong di c6 nhitng budc phat trién. Mic du vay, nhiing quy dinh lién
quan dén quyén ctia c¢6 dong trong viéc tham gia quyét dinh nhimg van dé quan trong
ctia doanh nghiép, quyén tiép can thong tin van chua duge dam béo.

Mot bude phat trién tiép theo duoc thé hién qua viéc ban hanh Luat Doanh
nghiép 2005. Quyén cb dong da duoc b sung dé phit hop v6i nhu cau phat trién thuc
té. Tiép theo, su ra doi ciia Luat Doanh nghiép 2014 danh déu mot budc hoan thién
vé bao vé quyén cb dong trong cong ty cd phan.

Céc quy dinh phép luat tai Viét Nam diéu chinh truc tiép vé so hitu chéo ¢
phan chua day du va chi tiét, do do, cac quy dinh vé bao vé quyén c6 dong trong mdi
quan hé s& hiru chéo ¢6 phan chi dugc xem xét thong qua cac quy dinh vé quyén cua
¢ dong noi chung. Nhin chung, co dong trong cong ty ¢ phan c6 cac nhém quyén
sau:

(i)  Quyeén chuyén nhugng cd phan, theo quy dinh tai Khoan 3 Diéu 119 Luat
Doanh nghiép 2014.

(i)  Quyen tiép can thdng tin theo quy dinh tai Piém d va Piém e, Khoan 1, Piéu
114 Luat Doanh nghiép 2014.

(iii)  Quyén dy hop va biéu quyét tai PHCD, theo quy dinh tai Khoan 2 Diéu 135
Luat Doanh nghiép 2014.
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(iv)  Quyén yéu cau cong ty mua lai c6 phan, theo quy dinh tai Diéu 129 Luat
Doanh nghiép 2014.
(v)  Quyén khoi kién, theo quy dinh tai Diéu 147 Luat Doanh nghiép 2014.

Dé bao vé cac quyén trén cua cd dong, Luat Doanh nghiép 2014 di c6 nhitng
quy dinh lién quan dén viéc: Cong khai hoa céc loi ich lién quan, dugc quy dinh tai
Diéu 159 Luat Doanh nghiép 2014; Trach nhiém cua ngudi quan ly cong ty, tai Didu
160 Luat Doanh nghiép 2014; Céc hop dong, giao dich phai dugc Pai hoi dong co
déng hoic Hoi dong quan tri chap thuan, tai Biéu 162 Luat Doanh nghiép 2014.

C6 thé noi, khoi dong tir nam 1990, cho dén hién nay, bing cac quy dinh cua
Luat doanh nghiép 2014, quyén cua c6 dong vé co ban da dugc bao vé chit ché va co
dong co6 nhiéu co ché dé thyc hién, bao vé cac quyén ciia minh. Tuy nhién, ddy chi la
cac quyén thuc hién chung cho moi trudng hop, khong cé quy dinh nao vé quyén cua
co dong trong trudong hop doanh nghiép tham gia s hitu chéo.

Vi hé qua tao ra nhirng tac dong tiéu cuc sé hitu chéo c6 phan nam ¢ ban chat
quan hé s hitu chéo c6 phan. Do dé, quyén cia c6 dong can duoc bao vé dudi nhiing
goc do: (i) Tham quyén quyét dinh cho phép doanh nghiép tham gia s& hiru chéo cb
phan; (ii) co quan chiju trach nhiém ddi véi viéc tao ra sé hiru chéo cd phan, va (iii)
c4c quyén co dong khi c6 can cit cho rang so hitu chéo xam pham quyén cua co dong.

V& co quan co tham quyén tao ra sé hitu chéo c6 phan, Luat Doanh nghiép
chua c6 quy dinh vé van dé nay. Luat Doanh nghiép chi quy dinh vé tham quyén caa
ting co quan (Pai hoi ddng ¢ dong, Hoi ddng quan tri) twong ng Véi gié tri giao
dich cua doanh nghiép) tai Diéu 162 Luat Doanh nghiép. Theo d6, Dai hoi dong cb
déng duoc tham gia quyét dinh vé cac van dé néu tai Biéu 135 va Khoan 3 Diéu 162

Luat Doanh nghiép.3*°

310 Cac van dé thuoc thim quyén quyét dinh cua Dai hoi dong co dong trong trudong hop nay gom: Ké
hoach kinh doanh hing nam cta cong ty; Bao c4o tai chinh hing nam; Bao cao cua Hoi dong quan tri vé quan
tri va két qua hoat dong ctia Hoi ddng quan tri va tirng thanh vién Hoi dong quan tri; Béo céo ciia Ban kiém
soat vé két qua kinh doanh cua cong ty, vé két qua hoat dong cua Hoi dong quan tri, Giam dc hoac Tong
giam déc; Bao cdo ty danh gia két qua hoat dong cuia Ban kiém soat va cua tirng Kiém soat vién; Muc cb tic
dbi véi mdi cb phan cua ting loai.
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V& trach nhiém ddi vai viéc tao ra sé hitu chéo cb phan va quyén khaoi kién,
Piéu 161 Luat Doanh nghiép chi quy dinh chung trong moi trudng hop rang cé dong,
nhom cb dong so hitu it nhat 1% sd cd phan pho thong lién tuc trong thoi han 06
thang c6 quyén tu minh hodc nhan danh cong ty khoi kién trach nhiém dan su dbi véi
thanh vién Hoi dong quan tri, Giam ddc hoidc Tong giam dbc khi cho ring quyén va
nghia vu cta cd dong bi xdm pham, trong d6 c6 cac truong hop sir dung thong tin, bi
quyét, co hoi kinh doanh cua cong ty dé tu loi riéng hoac phuc vu cho g1 ich cua to
chtrc, ca nhan khac, va st dung dia vi, chirc vu va st dung tai san ctia cong ty dé tu
loi riéng hodc phuc vu loi ich ciia to chirc, c nhan khac.3!

NoGi cach khac, néu doanh nghiép tham gia s hitu chéo va cb dong cho rang
viéc tham gia nay lam anh huong dén quyén va loi ich hop phéap caa minh, ¢o dong
cd thé thuc hién bao vé quyén cia minh bang cac quy dinh vé quyén cb dong tai Luat

Doanh nghiép 2014 nhu da noéi o trén.

4.4.2. Hoan thign phap ludt Vigt Nam trong maéi lién hé véi phap ludt mét sé quéc
gia vé bdo vé cé dong trong sé hiru chéo

Tham khao quy dinh phap luat caa mot s6 qudc gia, cd thé thiy phap luat Viét
Nam con c6 mot sé diém khong twong ddng nhu sau:

Thir nhat, Luat Doanh nghiép 2015 chi ¢6 quy dinh vé tham quyén quyét dinh
d6i véi cac giao dich cua doanh nghiép can ctr trén gid tri giao dich, khong cé quy
dinh riéng vé tham quyén quyét dinh ddi véi hoat dong so hitu chéo ¢é phan. Diéu
nay c6 thé duoc giai thich do phap luat chi dang dirng lai ¢ quy dinh cdm s hitu chéo
cd phan gitra doanh nghiép me va doanh nghiép con, giira cac doanh nghiép con cua
ciing mdt doanh nghiép me. So hitu chéo ¢ phan trong cac truong hop con lai phap
luat khong diéu chinh.

V& van dé nay, phap luat mot sé qudc gia khac c6 quy dinh r rang. Vi du,
phap luat Nhat Ban quy dinh néu doanh nghiép A va B s& hitu chéo c6 phan thong

qua viéc phat hanh thém co phiéu mai, tic 1a doanh nghiép A phat hanh cé phiéu cho

311 Khoan 3, Piéu 168 Luat Doanh nghiép 2014.
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B, viéc nay phai duoc su chip thuan caa Dai hoi ddng ¢ dong cua doanh nghiép A,
trir trudng hop Pai hoi dong cd déng uy quyén cho Hoi dong quan tri.312

Néu s hiru chéo cb phan duoc tao ra bai tinh hudng cong ty A phat hanh ¢
phiéu méi cho cong ty B vi lgi ich cua cdng ty B, viéc phat hanh nay phai duoc su
chap thuan caa DPai hoi dong c6 dong ciia Cong ty A. Néu viéc nay di duoc Dai hoi
ddng cb dong uy quyén trude do, thi viéc phat hanh nay thudc thim quyén caa Hoi
d6ng quan tri, tuy nhién, sau d6 van can c6 su phé duyét chap thuan ctua Dai hoi dong
co dong.313

Phap luat Nhat Ban ciing quy dinh vé quyén caa c6 dong khai kién doanh
nghiép, khai kién ngudi quan 1y trong treong hop sé hitu chéo co phan 1a bat hop
phap. Cu thé, néu viéc so hitu chéo co phan duoc tao ra bai viéc mot doanh nghiép
phat hanh thém c6 phiéu cho mét doanh nghiép khac, c6 dong cua doanh nghiép phat
hanh c6 thé kién nguoi ra quyét dinh néu cho rang viéc phat hanh nay da hoic sé cau
thanh sy vi pham ddi voi quy dinh phap luat, diéu 1é doanh nghiép hoic viéc phat
hanh nay duoc thyc hién theo cach thirc khdng cong bang gay bat loi cho céc c6 dong.
Ngoai ra, phéap luat Nhat ban ciing quy dinh: Néu so hitu chéo ¢4 phan duoc tao ra
bang cach phét hanh cb phan mai, c6 dong cua cong ty phét hanh co thé khoi kién
chdng lai viéc phat hanh nay, néu viéc phat hanh da hoic sé tao ra sy vi pham céc
quy dinh phap luat hoic diéu 1é cong ty.31* Mot vi du caa viéc phat hanh nay 13 truong
hop phéat hanh vi loi ich cua bén thir ba véi nhimg diéu kién thuan loi dic biét ma
khong c6 su chap thuan caa dai hoi dong co dong.

Phap luat Y ciing c6 nhimg quy dinh dé bao vé quyén loi cia c6 dong khi
doanh nghiép tham gia s hitu chéo ¢ phan, tuy nhién néu hai doanh nghiép nim git
chéo vuot qlia muc 5%, hai doanh nghiép nay phai ki két mot thoa thuan va thoa

thuan nay phai dugc sy chap thuan cua dai hoi déng c6 dong.31

312 pigu 210 Pao luat Cong ty cua Nhat Ban nam 2006.

313 pigu 210 Pao luat cong ty caa Nhat Ban nim 2006.

314 pigu 210(i) Pao luat Cong ty cua Nhat Ban nam 2006.

315 Shearman & Sterling, Institutional Share Holder Services va European Corporate Governance Institute
(2007), Proportionality between Ownership and Control in EU Listed Companies: Comparative Legal study
(Phu lucB: Regulatory Framework for Control-Enhancing Mechanism: Summaries Regarding to CMS, 117).
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The hai, phép luat Viét Nam di c6 quy dinh vé quyén khai kién cua co dong
noi chung. Mic du quy dinh nay khéng danh riéng cho s¢ hitu chéo ¢6 phan nhung
c6 thé thay rang phap luat da cho c6 dong quyén khoi kién khi cé co so cho rang
quyén va loi ich hop phap bi xam pham.

Phap luat Nhat Ban ciing quy dinh vé quyén caa co dong khai kién doanh
nghiép, khai kién ngudi quan 1y trong treong hop sé hitu chéo c6 phan 1a bat hop
phap. Cu thé, néu viéc so hitu chéo co phan duoc tao ra bai viéc mot doanh nghiép
phéat hanh thém co phiéu cho mat doanh nghiép khac, co dong cua doanh nghiép phéat
hanh, cé thé kién nguoi ra quyét dinh néu cho rang viéc phat hanh nay da hoac sé cau
thanh sy vi pham ddi voi quy dinh phap luat, diéu 1é doanh nghiép hoic viéc phat
hanh nay duoc thuc hién theo cach thirc khong cong bang gay bat loi cho cac co
dong 316

Ngoai ra, phap luat Nhat ban ciing quy dinh: Néu s& hitu chéo co phan duoc
tao ra bang céch phat hanh c6 phan méi, c6 dong cua cong ty phéat hanh cd thé khoi
kién chong lai viéc phét hanh nay, néu viéc phat hanh di hoac s& tao ra su vi pham
cac quy dinh phép luat hodc diéu 1 cong ty.3” Mot vi du cua viéc phat hanh nay 1a
truong hop phat hanh vi loi ich cua bén thi ba véi nhimg diéu kién thuan loi dic biét
ma khéng c6 sy chap thuan cua dai hoi dong co dong.

Tuong tw, Pidu 210 (ii) dao luat Cong ty Nhat Ban ciing quy dinh ¢ dong c6
quyén khai kién chong lai viéc phat hanh co phiéu mai néu viéc phat hanh nay duoc
thue hién theo cach thizc khong cong biang va c6 thé gay bat loi cho cac co dong. Pao
luat cong ty khong dinh nghia rd nhu thé nao 1a “cach thirc khéng cong bang”. Trén
thue té, tai Nhat Ban da c6 mot s6 vu an duoc khoi kién trong tinh hudng nay. Toa

an da ban hanh cac 1énh cam dé ngan ngira viéc phét hanh ¢6 phiéu ma viéc phat hanh

316 Piéu 210(i) Pao luat Cong ty cua Nhat Ban nim 2006.
317 piéu 210(i) Pao luat Cong ty cua Nhat Ban nam 2006.
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nay tao ra cac quyén cho bén thu ba kha ning pha lodng cb phiéu & muc dang ké
trong cac trudng hop thau tom ngoai y mubn.318

Phap luat Ptic quy dinh ciing c6 mot sé6 quy dinh nham bao vé quyén loi cua
cac ¢ dong thiéu sb trong doanh nghiép bi chi phdi. Cac ¢ dong nay c6 quyén yéu
cau boi thuong néu nhu ho bi thiét hai vi Ii do céng ty cua ho bi chi phdi boi mot
cong ty khac3®®.

Phap luat cac nude xac dinh trach nhiém cta ngudi c6 tham quyén lién quan
dén viéc sé hitu chéo co phan va quyén cua cac ¢ dong co lién quan. Vi dy, phép
luat Phap quy dinh néu viéc thyuc hién so hitu chéo chi phuc vu cho muc dich cua cd
déng nam quyén kiém soat, chdng lai loi ich cta co dong thiéu s hoac loi ich caa
doanh nghiép, c6 dong co thé khai kién nguoi diéu hanh, bat ky thanh vién nao cua
Hoi ddng quan tri hoac ban kiém soét ciing ¢ thé bi Toa an xem Xét trach nhiém néu
quyét dinh dau tu chéo vi pham quy dinh phép luat, diéu I¢ doanh nghiép hoic chi
phuc vu cho loi ich cua ngudi quan ly, ¢ dong Ion, chdng lai loi ich caa doanh
nghiép.3?

Do d6, phap luat Viét Nam can c6 cac quy dinh truc tiép dé bao vé quyén cb
déng trong so hitu chéo b phan, cuy thé:

Tha nhat, can bo sung them mot diém nam trong Khoan 2, Diéu 136 Luat

Doanh nghiép 2014 vé cac trudng hop thudc tham quyén quyét dinh cua Dai hoi dong

318 Toa an da 4p dung noi dung cia “cach thuc khdng cong bang” nay theo céac 1y 1& co ban sau: (i) Quyén
dang ky mua c6 phan co thé duoc xem 1a hop 1¢ d6i voi bén thir ba ngay ca khi viéc phat hanh c6 thé lam giam
ty 1€ cb phén cua cb dong hién tai, mién 1a viéc phéat hanh d6 dya trén mot quyét dinh kinh doanh cua Hoi
ddng quan tri, lién quan dén vén dé thudc tham quyén quan Iy ctia minh va 1a can thiét va hop 1y dé tao thanh
mdt hoat dong kinh doanh trén thuc té; (i) Viéc cip quyén dang ky c6 phan cho bén thir ba c6 thé dugc thuc
hién néu viéc lam nay la viéc tiép ndi trong hoat dong kiém soat cua ban quan tri duong nhiém khi doanh
nghiép roi vao trudng hop rui ro, va viéc phat hanh nay ¢6 muyc dich chinh 1a duy tri quyén kiém soat cua ban
quan tri dwong nhiém bing cach giam ty 1& s& hitu c6 phan cua ngudi thyuc hién thau tom, ngoai trir mot sb
truong hop, khi ma ngudi mua khong chi phdi hoat dong quan 1y ciia ban quan tri duong nhiém va ton tai tinh
hudng cho thay cong ty s& chiu nhimng hau qua nghiém trong do viéc thay thé ban quan trj ciia nguoi tiép quan.
319 Nha Phép luat Viét — Phap (dich) (2004), Hgi thdo cac Tdp doan Kinh té 1én, Ha Noi.

320 Shearman & Sterling, Institutional Share Holder Services and European Corporate Governance Institute
(2007), Proportionality between Ownership and Control in EU Listed Companies: Comparative Legal study
(Phu luc B: Regulatory Framework for Control-Enhancing Mechanism: Summaries Regarding to CMS, 116).
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cb dong nhu sau: “Triong hop chao ban cé phan riéng lé cho mér déi twong xdc dinh,
hodc déing ky mua cé phan cia mét doanh nghiép xdce dinh ma viéc chao ban, dang
ky mua nay tgo thanh quan hé s¢ hizu chéo cé phan tir 5% tré 1én”.

The hai, hién nay Khoan 1 Biéu 129 Luat Doanh nghiép 2014 quy dinh cong
ty ¢6 nghia vu mua lai ¢6 phan caa c6 déng néu co déng co yéu cau trong truong hop:
“Co ddng biéu quyét phan dai nghi quyét vé viéc té chire lai cong ty hodc thay doi
quyén, nghia vu cia cé déng quy dinh tai Diéu 1é cong ty cd quyén yéu cau cong ty
mua lgi cé phan cia minh”. Bé nghi b sung quyén cia c6 dong vé viéc yéu cau cong
ty mua lai ¢4 phan khi c6 dong phan dbi viéc doanh nghiép tham gia so hitu chéo cb
phan. Vi vay, Khoan 1 Diéu 129 Luat Doanh nghiép 2014 c6 thé sira ddi nhu sau:
“Cé déng biéu quyét phan doi nghi quyét vé viéc té chic lai cong ty, phan doi viéc

cOng ty tgo thanh quan hé s¢ hizu chéo véi doanh nghiép khac tir 5% ¢ phan cua

doanh nghiép khac, hodc thay déi quyén, nghia vu cua cé dong quy dinh tai Diéu 1é

cdng ty co quyen yéu cau cdng ty mua lai cé phan ciia minh . S& di can phai bd sung
quy dinh nhu trén vi ddy 1a mot co ché dé bao vé quyén va loi ich chinh dang ciia ¢o
dong khi khong dong y voi quyét dinh tham gia so hitu chéo ¢4 phan caa doanh
nghiép. Trong truong hop cd dong cho rang quan hé sa hiru ¢d thé anh huong dén co
dong, hodc anh hudng dén tinh minh bach trong quan ly, doanh nghiép c6 nghia vy
mua lai c6 phan cua c6 dong, theo yéu cau cua co dong.

Ngoai ra, ty 1¢ so hitu chéo dat mic 5% cb phan cua doanh nghiép da duoc
giai thich tai Chuong 3 cua Luan 4n®%, pha hop véi kién nghi vé ty 1¢ bi han ché cac

quyén biéu quyét, quyén huéng co tic cia doanh nghiép tham gia sé hitu chéo.
Két luan chwong 4
1. Mot trong nhirng muc tiéu chinh cua doanh nghiép 1a tdi da ho4 1gi nhuan cho

céc cO dong. Tuy nhién, su tach bach gitra quyén s¢ hiru va quyén kiém soat tao ra

su phan bi¢t gitta lgi nhuan va y tuong quan li. Viéc bdo v€ nha dau tu 1a rat quan

321 Chuong 2, Muc 3.3.3, Trang 97, 98 cua Luan an.
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trong boi vi, kha ning chiém doat loi ich cta c¢d dong, dic biét 1a cua cd dong khong
nam quyén kiém soat 1a rat 16n. Ly thuyét vé iy quyén — dai dién cho thiy c6 dong
phai d6i mat voi nguy co rang loi nhuan trén cac khoan dau tu s& khong dat dugc nhur
ki vong théng qua cac cach thirc chiém doat ctia ¢d dong kiém soat hodc ngudi quan
ly cong ty.

Qua s hiru chéo ¢b phan, c6 dong kiém soat (phia sau 13 nhitng ngudi c6 lién
quan) cé thé 1am ting quyén biéu quyét trong khi gitt mot phan nho cua loi ich kinh
té. Trong ¥y nghia nay, co ché kiém soat CMS c6 thé mang lai loi ich cho c6 dong
kiém soat gay thiét hai cho cac c¢6 dong khong kiém soat

Thong qua co ché nay, cac cd dong thiéu sé nim trong nguy co bi thiét hai boi
nhing giao dich qua cac kénh ngam cua ¢ dong kiém soét, dé chuyén giao tai san
va lgi nhuan ra khoi cac cong ty vi loi ich ciia nhitng ngudi kiém soat chung. Vi vay,
trong trudng hop ton tai sé hitu chéo c6 phan, can c6 co ché bao vé va ngan ngira
viéc xam pham quyén loi cua co dong.

2. Vé van dé nay, phap luat cac qudc gia khac co quy dinh tuwong d6i rd rang.
Phap luat Nhat ban quy dinh rd vé tham quyén quyét dinh s& hiru chéo ¢ phan thuoc
Vvé co quan cao nhat 1a dai hoi ddng cb dong va quyén khaoi kién cua co dong dbi voi
doanh nghiép, nguoi quan Iy doanh nghiép khi s hiru chéo co phan la gay bét lgi cho
cd dong. Pidu nay ciing twong tu véi Y khi qudc gia nay quy dinh néu hai doanh
nghiép nam gitr chéo vuot qlia mic 5%, hai doanh nghiép nay phai ki két mot thoa
thuan va thoa thuan nay phai duoc su chap thuan cua dai hoi dong ¢ dong. Phap luat
Ptic quy dinh ciing ¢6 mot s6 quy dinh nham bao vé quyén loi cua cac co dong thiéu
s6 trong doanh nghiép bi chi phéi. Céc cb dong nay c6 quyén yéu cau bdi thuong néu
nhu ho bi thiét hai vi Ii do céng ty cua ho bi chi phdi bai mot céng ty khac. Phép luat
Phép quy dinh néu viéc thyc hién dau tu chéo chi phuc vu cho muc dich cua co dong
nam quyén kiém soét, chdng lai lgi ich cua cd dong thiéu s6 hoic loi ich caa doanh
nghiép, co dong co thé khoi kién nguoi quan ly, bat ky thanh vién nao cuia HPQT
hozdc ban kiém soat ciing c6 thé bj Toa an xem xét trach nhiém néu quyét dinh dau tu
chéo vi pham quy dinh phép luat, diéu I&¢ doanh nghiép hoac chi phuc vu cho lgi ich

ctia nguoi quan ly, ¢b déng 16n, chéng lai loi ich cua doanh nghiép.
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3. V& van dé bao vé quyén cua cd dong khi doanh nghiép tham gia s& hitu chéo
cb phan, c6 thé thay phap luat Viét Nam c6 dic diém sau: (i) Phép luat Viét Nam chi
¢ quy dinh vé tham quyén quyét dinh ddi véi céc giao dich cua doanh nghiép cin cir
trén gia tri giao dich, khong c6 quy dinh riéng biét vé tham quyén quyét dinh dbi voi
hoat dong s& hitu chéo co phan. (ii) Phap luat Viét Nam da co quy dinh vé quyén khoi
kién cua ¢ déng néi chung. Mic du quy dinh ndy khdng danh riéng cho s hitu chéo
cd phan nhung c6 thé thiy phap luat di cho c6 dong quyén khoi Kién khi co co so
cho rang quyén va loi ich hop phap bi xam pham.

4. Vivay, can c6 b sung quy dinh caa Luat Doanh nghiép 2014 nhu sau: (i) B6
sung thanh mot diém nam trong khoan 2 cua Piéu 136 Luat Doanh nghiép 2014
truong hop tham quyén cia Pai hoi dong ¢ dong quyét dinh viéc doanh nghiép tham
gia s& hitu chéo tir 5% tro 18n; (i) Sira d6i, bd sung Khoan 1 Biéu 129 Luat Doanh
nghiép 2014 nhu sau: “Cé dong biéu quyét phan déi nghi quyét vé viéc té chic lai
codng ty, phdan doi viéc cong ty tao thanh quan hé s¢ hizu chéo véi doanh nghiép khac
tir 5% co phan cua doanh nghiép khac, hodc thay doi quyén, nghia vu cia cé dong

quy dinh tai Diéu 1¢ cong ty c6 quyén yéu cau cdng ty mua lgi ¢é phan cia minh”.
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CHUONG 5
MINH BACH THONG TIN TRONG SO HUU CHEO CO PHAN

5.1. Co s& ly thuyét va y nghia ciia yéu cau minh bach théng tin

Ké tir cudc khung hoang tai chinh Chau A xay ra nim 1997, yéu cau vé tinh
minh bach va chét lugng cong bd thong tin ngdy cang nhan duoc su quan tim cta cic
nha nghién ctru va hoach dinh chinh sach. M6t trong nhiing nguyén nhan dan dén
cudc khing hoang tai chinh bat ngudn truc tiép tir viéc thiéu cong khai vé tai chinh
va khong cung cap day du thong tin vé quan tri. Xa hoi doi hoi phai duoc cung cap
mot cach kip thoi, nhat quan va chinh xac thong tin vé hoat dong tai chinh, trach
nhiém phap 1y, quyén kiém soat va so hitu, va cic van dé quan tri doanh nghiép. Piéu
nay 1a quan trong dé cac nha du tu dua ra danh gia vé nhitng rdi ro, loi nhudn ki
vong cua bat ky khoan dau tu nao. Mat khac, mirc d6 minh bach cang 16n, thi trudong
s€ nhan dugc su tin tudng cao cua nha dau tu, do do, kha nang tiép can von s& kha
quan hon, tao ra loi ich cho tit ca cac bén lién quan.3?

Yéu ciu vé minh bach thong tin dugc dé xuat dua trén hai Iy thuyét lién quan,
d6 1a 1y thuyét vé chi phi dai dién, va 1y thuyét bao hiéu.

Ly thuyét vé chi phi dai dién thuong duoc st dung dé phan tich cac yéu t6 anh
huong dén quyét dinh lwa chon. Bat ddu tir cong trinh tién phong cua Jensen va
Meckling (1976) ma nhiéu tic gia sau nay tiép tuc ké thira.32® Mot thach thirc quan
trong d6i voi bat ky nén kinh té ndo 13 sy phan bd ngudn vén tiét kiém mot cach tdi
wu nhéat dén cac co hoi dau tu. Cac doanh nghiép mudn thu hat cac khoan tiét kiém
tor ¢4 nhan, hd gia dinh, td chuc... dé tai tro cho hoat dong kinh doanh cua doanh
nghiép. Ca bén phia ngudi tiét kiém va phia doanh nghiép déu mudn c6 co hoi dé
cung nhau kinh doanh. Tuy nhién, tir ddy din dén hai van dé. Thir nhét, phia doanh

nghiép thuong co lgi vé mit thong tin hon nha dau tu vé gia tri ctia co hoi dau tu. Thi

322 Benjamin Fung (2014), “The Demand and Need for Transparency and Disclosure in Corporate
Governance”, Universal Journal of Management, 2(2), 72-80.

323 Jensen, M.C. va Meckling, W. H. (1976), “Theory of the Firm: Managerial behaviour, Agency Costs and
Ownership Structure”, Journal of Financial Economics, 3, 82-137.
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hai, thong tin ma doanh nhan cung cp cho nha dau tu c6 thé khong hoan toan dang
tin cay.

Pé giam thiéu van dé nay, nhin chung c6 ba bién phap sau: (i) Mot hop dong
t61 wu gitra doanh nghiép va nha dau tu dé loai b van dé danh gia sai;3?* (i) cac quy
dinh yéu cau nha quan 1y phai tiét 1o day du thong tin. Cung cap thong tin trung thuc
c6 thé 1am giam chi phi dai dién gita ngudi quan 1y va va chi sé hiru,3? trong d6 Bao
c4o tai chinh c6 ¥ nghia quan trong;3% (iii) Su tham gia ctia cac to chirc thong tin
trung gian, nhu cac nha phan tich tai chinh va cic co quan xép hang.

Tiép theo, 1i thuyét tin hiéu hoan thanh viéc giai thich vé trach nhiém cong bd
thong tin ciia doanh nghiép. Thong tin bat dbi xtng 1 mot van dé 16n s& phat sinh
khi mot ngudi mudn mua mot chiée xe da qua sir dung.3?” Nguoi ban biét nhiéu hon
nguodi mua. Chinh sy khac biét trong thong tin vé san pham 1a sy khong ddi ximg
thong tin giita ngudi mua va nguoi ban. Trong thi truong von, kich ban nay c6 thé
duogc so sanh v&i van dé phat sinh khi doanh nghiép tro thanh cong ty dai chung. Cac
chu s& hitu hién tai cia cong ty va nguoi quan 1y cong ty (ngudi ban) biét nhiéu hon
vé cong ty (san pham) hon nhitng nha dau tu tiém ning (ngudi mua). Viée tiét 16
thém théng tin cho cac nha dau tu tiém ning c6 thé lam giam van dé thong tin bat ddi
xtng. Chinh sach cong bd thong tin cong ty lién quan dén tinh bén viing cta hoat

dong cua doanh nghiép dua trén nguyén tic tiét 10 tu nguyén.

324 David Kreps (1990), Acourse in Mycroeconomic Theory, Princeton University Press.
325 Healy, P.M va Palepu, K.G. (2001), “Information Assymetry, Corporate Disclosure and the Capital
Markets: A Review of the Empirical Disclosure Literature”, Journal of Accounting and Economics, 31(1),
373-381.

Botosan Ch. A va Plumlee M., (2002), “A re-examination of disclosure level and the expected cost of
equity capital”, Journal of Accounting Research, 40, 21-40.
326 Prabowo, R va Angkoso, K.S. (2006), “Factors Influencing the Extent of Web-Based Disclosure: An
Empirical Analysis of Indonesian Manufacturing Firms”, Jurnal Akuntansi Dan Keuangan, 8 (2), 92-98.
327 Akerlof, G. (1970), “The Market for Lemons: Quality Uncertainty and the Market Mechanism”, Quarterly
Journal of Economics, 629-650.
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Cong bb thong tin 12 phuong tién chinh dé doanh nghiép c6 thé tré nén minh
bach, 13 yéu cau quan trong ctia mot thi trudng von hiéu qua.??® Vi muc dich quan tri
cong ty 1 phuc vu cac bén lién quan.3?® Vi thé, cong bd thong tin 13 yéu t6 quyét dinh
trong viéc dam bao phan bd c6 hiéu qua cac ngudn lyc trong x3 hoi va 1am giam sy
khong ddi ximg thong tin giita cong ty va cac bén lién quan. C6 nam tru ¢t ma cong
b thong tin phai dap tng®?, bao gom:

(1) Tinh chan thyc, thong tin duoc cung cap phai 1a thong tin dd dugc mo ta chinh
xac va hoan chinh;

(i)  Tinh hoan thién, thong tin duoc cung cap phai day du dé cac nha dau tu co thé
thong qua d6 ra quyét dinh dau tu. Thong tin phai bao gdm ca khia canh tai chinh va
phi tai chinh.

(iii)  Tinh vat chat, thong tin phai duoc tiét 16 dudi dang vat chat.

(iv)  Tinh kip thoi, thong tin duoc tiét 16 phai c6 kha ning cho phép cac nha dau tu
phan g nhanh nhét c6 thé.

(v)  Tinh d& tiép can, thong tin duoc tiét 16 phai dé dang va sin c6 dé nha dau tu
c6 thé tiép can vai chi phi thap nhat.

Viéc dam bao chat luong minh bach thong tin ¢ vai trd quan trong, trong d6
c6 cac van dé sau:

Tht nhét, chét lugng minh bach thong tin anh hudng dén tinh thanh khoan cta
thi truong chirng khoan. Mot thi truong ching khoan hoat dong hiéu qua phai dua
trén nén tang thong tin minh bach.®*! O noi nao ma nha dau tu bi anh huong tir hé
thong cong bd thong tin khong day du va thiéu minh bach, thi trudng chimg khoan

noi do tré nén de bi ton thuong do su bat can xung thong tin gitta ngudi ban va nguoi

328 Healy, P.M va Palepu, K.G. (2001), “Information Assymetry, Corporate Disclosure and the Capital
Markets: A Review of the Empirical Disclosure Literature”, Journal of Accounting and Economics, 31, 1,
373-381.

329 Solomon, J. (2007), Corporate Governance and Accountability, John Wiley & Sons Ltd publisher, 143.
30 Benjamin Fung (2014), “The Demand and Need for Transparency and Disclosure in Corporate
Governance”, Universal Journal of Management, 2, 2, 72-80.

331 Merritt B. Fox (1999), “Retaining Mandatory Securities Disclosure: Why Issuer Choice Is Not Investor

Empowerment”, Virginia Law Review, 85, 1335.
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mua.332 Bén canh d6, cac nha dau tu tiém ning néu khong biét tinh trang thuc té cua
doanh nghiép thi chi ¢ thé tham gia vao thi trudng & mirc trung binh nhét. Ho s& chi
tra cho chimg khodn theo murc gia di dugc giam di rat nhiéu so vai cac sd liéu thong
ké duoc cong b6.3% Viée tiét 16 tu nguyén lam giam van dé thong tin bat dbi
xtmg.3** Do do, ddi véi cac doanh nghi¢p cang c6 murc do minh bach cao, cac nha
dau tu co thé tin tudng rang, gia cua cd phiéu 1a phu hop voi gia tri doanh nghiép.
Diéu nay lam ting tinh thanh khoan ddi véi c6 phiéu clia cong ty trén thi trudong chimg
khoan.33®

Thong tin ké toan tai chinh ctia doanh nghiép hd tro nha dau tu trong viée xac
dinh va danh gia co hoi dau tu. Dit liéu ké toan tai chinh c6 chat lugng nang cao hiéu
qua bang cach cho phép cac nha quan 1y va nha dau tu xac dinh duoc viéc tao ra
nhing co hoi c¢6 gia tri hon véi it 18i hon. Piéu nay dan dén viéc phan bd von chinh
xéac dén noi co gia tri str dung cao nhat.33® C6 thé noi, mot hé thong ké toan tai chinh
13 rang cung cép tryc tiép thong tin vé co hoi dau tu. Theo quan diém cta Black va
Ball,®¥” mot doanh nghiép c6 mot ché do ké toan tai chinh manh 1a mot ché do tap
trung vao uy tin va trach nhiém giai trinh, va ddy ciing 1a mot diéu kién tién quyét
dén tinh s6i dong cua thi truong chimg khoan. Thi truong chimg khoan hiéu qua trong
doé gia ching khoan phan anh toan bd cac thong tin, dugc tiép can bdi cac nha dau tu
hién tai va tiém nang. Dye va Sridhar mé ta rd rang vai tro chi dao chién lugc cho gia

cua co phicu.®® Trong cdc mo hinh ndy, gia c¢o phiéu da thu hit dugc c4 nhan, thong

332 George A. Akerlof (1970), “The Market for “Lemons”: Quality Uncertainty and the Market Mechanism ”,
The Quarterly Journal of Economics, 84, 488.

333 Bernard Black (2000), “The Core Institutions that Support Strong Securities Markets”, Business Lawyer,
55, 1565, 1567-68.

334 Kim O va Verrecchia R (1994), “Market liquidity and volume around earnings announcements”, Journal
of Account Economic, 17(1-2), 41-67.

335 Healy PM va Palepu KG (2001), “Information asymmetry, corporate disclosure, and the capital market: A
review of the empirical disclosure literature”, Journal of Account Economic, 31(1-3), 405-440.

3% Robert M. Bushman va Abbie J. Smith (2003), “Transparency, financial accounting information, and
corporate governance”, Economic Policy Review, (9), 1.

337 Bernard Black (2000), “The Core Institutions that Support Strong Securities Markets”, Business Lawyer
(55), 1565, 1567-68.)

3% Dye, R. va S. Sridhar (2001), Strategy-Directing Disclosures, Pai hoc Northwestern, My.
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tin lién quan dén quyét dinh ma cac nha quan 1y chua biét dén, quyét dinh dau tu caa
cac nha quan 1y dap Gng véi diéu ndy. Mot bao cdo tai chinh minh bach s& 1am ting
niém tin vao sy cong bang cua thi truong.3%°

Tht hai, chit lvgng minh bach thong tin anh huéng dén vai tro gidm sat cia
thi trudng. Vi su bién dong to 16n cia thi trudng, nhu cau duoc cung cap ddy di va
phu hop bao céo tai chinh doanh nghiép 1a diéu can thiét.3*° Theo 4n ban Hudng din
vé thuc tién trong quan tri cong ty theo Hoi nghi Lién hop qudc vé Thuong mai va
Phat trién nam 2006, huéng dan cha trong dén viéc tiét 10 tai chinh va mot loat cac
thong tin khong phai 13 tai chinh nhu cong ty muc tiéu, quyén so hitu va quyén cia
cd dong, nhitng thay dbi trong kiém soat va giao dich lién quan dén tai san quan
trong, co cdu va chinh sach quan tri,... Cong bd théng tin dé giam thiéu su bat ddi

341 cho phép giam sét tot hon

xtng thong tin gitta quan 1y va tham gia thi truong von,
cac quyét dinh ciia co quan quan 1y.3%2 Thong tin tai chinh ké toan dong vai tro quan
1y, dong gop truc tiép vao hiéu qua kinh té, vi du, kip thoi tir bo cac du an khong hi¢u
qua, va giam sy chiém doat tai san ctia nha dau tu.3%

Thir ba, minh bach thong tin gitp ting hiéu qua kinh té bang cach giam rii ro
thanh khoan va lya chon bét loi. Bao vé cac nha dau tu tir hanh vi co hoi cta nguoi
quan 1y 13 mot yéu té co ban mang tinh quyét dinh dén kha nang san sang dau tu dé
tai trg cho cac cong ty. Theo Amihud va Mendelson, tinh thanh khoan trong chung
khoan ctia cong ty anh huéng dén chi phi von cia cong ty.3* Néu rii ro thanh khoan

trong thi trudng von 13 thap, cac nha dau tu c6 thé yén tim dau tu vao nhimng du an

339 Benjamin Fung (2014), “The Demand and Need for Transparency and Disclosure in Corporate
Governance”, Universal Journal of Management 2(2), 72-80.

30 Benjamin Fung (2014), “The Demand and Need for Transparency and Disclosure in Corporate
Governance”, Universal Journal of Management 2(2), 72-80.

341 Diamond, D.W. va R.E. Verrcchia (1991), “Disclosure, Liquidity, and the Cost of Capital”, Journal of
Finance (46), 1325-1359.

32 Baldwin, B.A. (1984), “Segment Earnings Disclosure and the Ability of Security Analysts to Forecast
Earnings Per Share”, Accounting Review (54), 376-389.

383 Robert M. Bushman va Abbie J. Smith (2003), “Transparency, financial accounting information, and
corporate governance”, Economic Policy Review, (9), 1.

344 Amihud, Y., va H. Mendelson (2000), “The Liquidity Route to a Lower Cost of Capital”, Journal of
Applied Corporate Finance (12), 4, 8-25.

136


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=795547#%23

dai.3*® Do d6, chit lwvong minh bach thong tin c6 anh hudng rat 16n d¢én hoat dong thu

hat von ctia doanh nghiép.

5.2.  Anh huéng ciia sé hiru chéo c6 phan dén chat lwong minh bach thong tin
Patel d4 nghién ctru cic moi quan hé giira minh bach thong tin va s& hitu chéo
b phan trong 19 thi truong méi ndi.3* Dbi véi hau hét cac nudce, twong quan giira
mirc do s& hiru va mirc d0 minh bach thong tin 1a ti€u cuc, trong khi mbi tuong quan
giita ty 18 gia co phiéu va minh bach 14 tich cyc. Piéu nay c¢6 thé ngu y rang cac nhom
doanh nghiép co su nim gilt chéo phuec tap s€ kho minh bach trong hoat dong cua ho,
va vi vay co phiéu ctia doanh nghiép c6 thé s& duoc cac nha dau tu danh gia thip hon
trén thi truong so vai cac cong ty doc 1ap khong tham gia sé hitu chéo c6 phan.3*
S& hiru chéo cd phén dugc déc trung bdi cac mbi quan h¢ chdt ché va sy phu
thudc 13n nhau, do d6 dan dén 6n dinh mdi quan hé giita cac cong ty. S hitu chéo
¢6 phan do d6 1a mét trong nhitng nguyén nhan lam giam chat luong minh bach thong
tin trén thi truong .34
Xuat phat tir tim quan trong cta van dé nam bét thong tin, s& hitu chéo cb phan
6 thé tao ra mot s6 lgi ich cho cac doanh nghiép tham gia mang ludi. Cac doanh
nghiép trong mang lugi so hitu chéo ¢6 phan khi giao dich véi nhau ¢d thé tranh duoc
van dé théng tin bat can xtmg, do: (i) Pugc trao doi va cung cap nhiing thong tin dang
tin cay; (ii) Khdng phai tra nhiéu chi phi, nhan sy cho cong tac diéu tra, tim hiéu vé
tinh hinh cua cac di tac co lién quan trong giao dich; (iii) Giam thiéu cac chi phi
khic phuc, giai quyét hau qua caa viéc khong tiép can day du théng tin caa bén con
lai trong giao dich; (iv) Tan dung duoc hiéu biét cia cac doanh nghiép trong mang

lu6i ddi vai bén thir ba. C6 thé ndi, do sy phu thudc 1an nhau, sé hitu chéo ¢ phan

35 | evine, R. (1997), “Financial Development and Economic Growth: Views and Agenda”, Journal of
Economic Literature (35), 2, 688-726.

346 Patel, Sandeep, Bwakira va Balic (2002), “Measuring transparency and discloure at firm — level in
emerging markets”, Emerging Markets Review, 3, 4.

37 Ram Kumar Kakani va Tejas Joshi (2006), “Cross shareholding strategy to increase control: Case of the
Tata group”, XLRI jamshedpur, An D9.

348 Bergloff, Erick va Perotti (1994), “The Governance structure of the japanese finacial keiretsus”, Journal
of Financial Economics, 36, 259-284.
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cd thé gilp lam giam céc vain dé nguy hiém vé dao dirc cua cac thanh vién trong
nhom. 34

Déi véi nhitng mang luéi sé hitu chéo ¢6 phan c6 su tham gia cua ngan hang,
viéc giam thiéu dugc céc chi phi giao dich nay c6 ¥ nghia ddi véi hoat dong cho vay.
“Theo kinh nghiém cua nhiéu miréc va tir nhiéu chuyén gia nghién citu, trir nhiing cu
soc bat ngo nhw khing hodng kinh té, thién tai... nguyén nhdn gdy ra tinh trang ng
xau nhiéu nhdt la do céc ngdan hang khéng cé day du thong tin tir phia khach hang
cia minh mdc dir da ¢é rdt nhiéu né liec trong cong tac tham dinh”.3% Trong hoat
dong tin dung, ngan hang luén 1a bén c6 it théng tin vé du &n, muc dich s dung
khoan tin dung dwoc cap cua khach hang. Bé dam bao an toan trong hoat dong cua
minh, ban than cac t6 chic tin dung phai xu ly théng tin bat can xang dé cho vay
dung dbi twong va giam sét chat ché nham dam bao viéc thu hdi ca gbc va l4i cua
khoan tin dung da cap. Viéc cho vay véi nhitng doanh nghiép trong cuing hé thong so
hitu chéo c6 phan s& gilp ngan hang han ché nhitng rai ro. Ngan hang s& c6 nhiéu
thong tin tir khach hang, do do chi phi giao dich s& giam.%!

Tuy nhién, do sy wu tién vé vin dé thong tin ddi voi cac doanh nghiép thudc
mang ludi, s hitu chéo ¢d phan tao ra nhitg anh hudng tiéu cuc dén chét luong
minh bach thong tin.

Vén dé vé anh huong cua s hitu chéo ¢6 phan ddi véi chat lwgng minh bach
thong tin dugc quan tdm nghién ctiru nhiéu hon tir dau nhitng nam 80.%52 Nghién ctu

cho thiy mirc d6 s& hitu chéo cb phan cang cao, su khong ddi xing vé thong tin trén

349 Berglof, E. va Perotti, E. (1994), “The governance structure of the Japanese financial keiretsu”, Journal of
Financial Economics, 36, 259-284.
350 Huynh Thé Du, Nguyén Minh Kiéu va Nguyén Trong Hoai (2005), “Théng tin bat can ximng trong hoat
dagng tin dung tai Viér Nam”, Bai nghién ciu tinh hudéng Chuong trinh giang day Kinh té FullBirght, duong
dan  http://www.fetp.edu.vn/vn/tinh-huong/thong-tin-bat-can-xung-trong-hoat-dong-tin-dung-tai-viet-nam/,
truy cap lan cudi ngay 18/3/2019.
31 ADB Institude (2004), Relationship Banking and Its Role in Corporate Governance, Research paper series,
56.
%2 Fama (1980), “Agency problems and the theory of the firm”, Journal of Political Economy 88 (2), 288
307.

Fama, E. F. va M. C. Jensen (1983), “Separation of ownership and control”, Journal of Law and
Economics, 26 (2), 301-325.
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thi treong cang 16n.3%8 Mang ludi s6 hitu chéo ¢b phan trén thi treong chirng khoén
duoc &p dung nhu 13 mot mang ludi hai cap.®* Mang chia sé hai cAp bao gdm mang
luéi chira cac cong ty duoc liét ké trong nhém sé hitu chéo c¢b phan, va mang ludi
cac c6 dong bén ngoai ciia doanh nghiép.3% Diéu nay cd thé tao ra hai 16p thng tin
nhu sau:

Lép thdng tin thir nhét 1a théng tin noi b gitra cac doanh nghiép trong mang
ludi sé hitu chéo ¢ phan va chi dugc cung cap trong ndi bo cac doanh nghiép nay.
Céc thong tin nay ¢ it su gian lan va sai léch nham giam chi phi giao dich, dong thoi
tao ra loi thé cho céc doanh nghiép trong mang luéi. Cac thong tin nay duoc trao doi
noi bo gitra cac doanh nghiép trong cling mang ludi théng qua cac co quan diéu hanh,
cac cudc gap go gitra cac nha quan ly, do d6, cac doanh nghiép trong mang luéi s¢€
khéng chiu ap luc vé viéc cong bd théng tin chinh xac va rong rii cho cac nha dau tu
noi riéng va cho thi truong ndi chung. Nhiing thong tin nay khong dugc thé hién trong
béo cao tai chinh va cac bao cdo cdng khai khac cua doanh nghiép.

Truyén thong nay thudng xay ra véi cac doanh nghiép Nhat Ban. Trong hé
thdng keiretsu thuong c6 mot cau lac bo, ma thanh vién gdm chu tich cac tap doan,
goi 1a “shacho-kai”.3%® Pay 1a mot dic diém quan trong trong viéc bdi ddp mdi quan
hé giira cac doanh nghiép thuoc cuing mat la mot keiretsu. Cac cudc hop thuong dién
ra theo dinh ki, bi mat va khong c6 bién ban nao duoc ghi chép lai, khéng co bat ky

tuyén bb nao duoc dua ra sau khi cudc hop két thic, nén nguoi ngoai khdng thé cé

358 Heflin, F. va K. W. Shaw (2000), “Blockholder ownership and market liquidity”, Journal of Financial and
Quantitative Analysis, 35, 621-633.

Fan, J. P. H.va T. J. Wong (2002), “Corporate ownership structure and the informativeness of accounting
earnings in East Asia”, Journal of Accounting and Economics, 33 (3), 401-425.

Gul,F. A, J.-B. Kim, va A. A. Qiu (2010), “Ownership concentration, foreign shareholding, audit quality,
and stock price synchronicity: Evidence from China”, Journal of Financial Economics, 95 (3), 425-442.
34 Yvind B hren va Yvind Norli (1997), Determinants of Intercorporate Shareholdings, Norwegian School
of Management.
35 Yvind B hren va Yvind Norli (1997), Determinants of Intercorporate Shareholdings, Norwegian School
of Management.
3% Kunio Odaka (1993), The Source of Japanese Management, in Japanese Business — Cultural Perspectives,
State University of New York Press publisher, 20-24.
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thong tin vé nhitng noi dung dién ra tai cuéc hop.®” Moi hoat dong cua doanh
nghiép, cac thong tin trong thi trudng san pham va thi truong chimg khoén, nhiing
kho khan vé tai chinh... s& chi dién ra trong vong cap quan 1y cia cac cong ty.358

Tir muc tiéu bao mat théng tin, cac doanh nghiép sé hitu chéo c6 phan nim
gitr ¢ phan cia nhau nhu 1a mot cach dé cang cd cac mdi quan hé kinh doanh. Thi
truong duoc sap xép bao gdom cac giao dich dai han, chir khdng phai 1a nhiing giao
dich ngan han. S& hitu chéo ¢ phan tao ra dam bao vé nhiing giao dich dai han.3*° Do
d6, quyét dinh tiép tuc hay chim dit mbi quan hé cia ho khong phai duoc thyc hién
theo quan diém cua thi trudng.3%°

Tir van dé nay, thi trudng kiém soat doanh nghiép hau nhu khéng ton tai. Vi
du, trong giai doan phét trién ciia sé hitu chéo ¢6 phan, nhitng hoat dong tiép quan
ngoaiy mubn khong phé bién tai Nhat Ban, boi vi d3 c6 mot sd lugng ) phiéu duoc
nam giit chéo khong dugc giao dich cong khai trén thi truong. 3% Nam 1985, ty 18 ¢o
phan on dinh giira cc cong ty niém yét trén thi trudng ching khoan Nhat Ban 1én
dén dinh diém ¢ 66,1 % tong gia tri thi truong va duy tri trén 50% cho dén nim
1999.362 Piéu nay ly giai ro rang 1y do tai sao khi Nhat Ban xay ra bong bong kinh té
vao cudi ndm 1980 va bung nd vao nhitng nam 1990, van khong co thuong vu tiép
quan ngoai ¥ mudn nao duoc thuc hién thanh cong. Piéu nay dong thoi ciing giai
thich 1y do tai sao khi ¢ su suy giam dang ké trong ty 18 c6 dong 6n dinh vao cudi

nam 1990 va dau nhitng nam 2000, c4c doanh nghiép budc phai ban c6 phan dang s

357 Caslav Pejovic (2011), “Japanese Corporate Governance: Behind Legal Norms ”, Penn State International
Law Review 483, Singapore.

3%8 Zenichi Shishido (2000), Japanese Corporate Governance: The Hidden Problems of Corporate Law and
their Solutions, Berkeley Law Scholarship Repository, Nhat Ban.

39 Zenichi Shishido (1989), “A Texan Raid on a Japanese Company ”, Japan Echo, 151-4, 61.

360 Zenichi Shishido (2000), Japanese Corporate Governance: The Hidden Problems of Corporate Law and
their Solutions, Berkeley Law Scholarship Repository, Nhat Ban.

361 Ebengt Holmstrom (1979), “Moral Hazardand Observability , The Bell Journal of Economics, 10, 74.

%2 Tokyo Stock Exchange (2016), 2015 Share Ownership  Survey, duong dan
www.jpx.co.jp/english/markets/statistics-equities/examination/b5b4pj00000154dp-att/e-bunpu2015.pdf, truy
cap 1an cudi ngay 18/3/2019.
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hitu chéo, cac chuyén gia tai chinh di du doan rang Nhat Ban s& phat trién mot thi
truong soi dong vé mua ban, sap nhap doanh nghiép.3%

Su duy tri ché dd s& hiru chéo ¢d phén, tao thanh nhiing cd dong 6n dinh khién
cho Nhat Ban 13 mot trong nhirng qudc gia “khéng tuéng” cho hoat dong thau tom. 3%
Vi thuan loi trong viéc tiép can thong tin, cdc doanh nghiép trong nhoém s¢ hitu chéo
¢6 phan ciing s& c6 mot sé hoat dong hiéu qua hon vi khéng mat nhiéu chi phi giao
dich. O khia canh trong nd1 b0 nhdém doanh nghi¢p s¢ hiru chéo ) phﬁn, viéc ndm
giit O phan lam giam thong tin bat can xtmg.%® Trong thoi ky suy thoai kinh té, cac
cong ty trong mot nhom nhat dinh c6 thé dua vao cach thirc nay dé giam chi phi.36

Lop thdng tin thir hai 1a c&c théng tin cung cip ra bén ngoai; bao gom céc
thong tin da bi luoc bo di hay da dugc 1am thay doi, sai léch di so vdi nhiing thong
tin thudc 16p thi nhat. Noi cach khéc, nhitng thong tin nay cé thé khdng phan anh
chinh xac va trung thyc tinh trang cua doanh nghiép. Diéu nay tao ra thiét thoi cho
cac nha dau tu, c6 dong khong kiém soat, nhitng nha phan tich nghién cau thi truong
va co quan quan 1y nha nuéc. Cu thé:
(1) Tao khé khin cho cic doanh nghiép bén ngoai khi muén tham gia giao dich
Vvé6i cac doanh nghiép trong mang ludi sé hitu chéo ¢b phan. Trong mot mang ludi sé

hitu chéo ¢6 phan noi ma cac doanh nghiép chi c6 y dinh thuc hién cac hoat dong

33 Ronald J. Gilson (2004), “The Poison Pill in Japan: The Missing Infrastructure”, Columbia Law and
Economics Working Paper, 244.
364 Dan W. Puchniak (2008), The Efficiency of Friendliness: Japanese Corporate Governance Succeeds aain
without Hostile Takeovers, Berkeley Business Law Journal, 195, 251-254.
365 Sheard, P. (1989), “The main bank system and corporate monitoring and control in Japan”, Journal of
Economic, Behavior and Organization, 11, 399-422.

Kester, W.C. (1993) “Governance, contracting, and investment horizons: a look at Japan and Germany”,
Journal of Applied Corporate Finance, 10, 82-98.

Lim, Y (1999), Technology and Productivity: The Korean Way of Learning and Catching Up, NxbThe
MIT Press, Cambridge.

Hoshi, T., Kashyap, A. va Scharfstein, D. (1990), “The role of banks in reducing the costs of financial
distress in Japan”, Journal of Financial Economics, 27, 67-88.

R. J. Gilson va M. J. Roe (1992), “Understanding the Japanese Keiretsu: Overlaps between Corporate
Governance and Indus- trial Organization”, Yale Law Journal, 102, 871.
366 Debnath, Sajit Chandra & Tokuda va Akio (2013), “Value-based Management in Japanese Keiretsu and
Korean Chaebols”, Ritsumeikan International Affairs, 11, 45-70.
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kinh doanh véi cac doanh nghiép trong nhém s& dan dén kho khin cho cic doanh
nghiép ngoai nhdm tham gia vao hoat dong kinh doanh nay mic du ¢6 cac diéu kién
tuong tu hodc wu viét hon. Viéc hra chon khach hang, d6i tac trong da s truong hop
s& khoéng hoan toan dya trén chat lwong san pham hay dich vu cua d6i tic ma ho dwa
trén nhirng d6i twong trong cling mang ludi so hiru chéo ¢d phan. Chinh diéu nay tao
kho khin cho viéc tham gia cua cac ngudn vdn bén ngoai déi vai cac giao dich cua
doanh nghiép. Piéu ndy dan dén viéc loai trir, han ché cac hoat dong canh tranh.3¢7
Ngoai ra, day cling 1a mét trong nhirtng nguyén nhan lam cho doanh nghiép tré nén
cach ly khoi su diéu chinh cua thi truong. Khi doanh nghiép duoc céach ly khoi su
diéu chinh cua thi trudng, nguoi quan Iy doanh nghiép c6 xu hudng diéu khién doanh
nghiép theo y mudn chii quan cua ho.3%

(i)  Céc cd dong s& chi giao dich noi bo trong mot "dwdng ham" giira cac doanh
nghiép cua tap doan, ngay ca khi cac doanh nghiép bén ngoai c6 kha nang cung cap
hang hod, dich vu tét hon. S& hitu chéo c6 phan s& theo dudi cac chinh sach nhan
manh su on dinh vé mit lgi nhuan hon 1 tdi da hoa loi nhuan. Biéu nay 1am ton hai
loi ich cua cac ¢ dong caa mot doanh nghiép cu thé bang cach phan b cac ngudn
luc hoic loi nhuan cho mot doanh nghiép khéc cua tap doan.36°

(iii)  Trong trudng hop céc doanh nghiép cua cling mang ludi so hiru chéo ¢6 phan
hoat dong trén cung thi truong lién quan, cadc doanh nghiép nay dugc xem la canh
tranh véi nhau. Tuy nhién, do hoat dong so hitu chéo ¢ phan s& dan dén viéc cd the
tao ra nhitng thoa thuan han ché canh tranh trong viéc dit ra cac chinh sach chung vé
khach hang, diéu kién giao dich... N6i cach khac 1a cac doanh nghiép c6 nhiéu kha
nang S€ thyc hién cac hanh dong chung dé diéu chinh loi nhun hodc gia ca trén thi

truong. Lic nay, loi nhuan thu dugc s& 1a loi nhuan doc quyén.®’® Néu day 1a nhitng

367 Mark Scher (2001), “Bank-firm Cross-shareholding in Japan: What is it, why does it matter, is it winding
down”, Econimic & Social Affairs, DESA Discussion Paper, My, 15.

38 Mitsuaki Okabe (2001), “Are cross-shareholding of Japanese corporation dissolving? Evolution and
implications”, Nissan Institude, University of Oxford, 33, 21.

%9 Claesens, Djankov, Fan, Lang (1999), “Expropriation of minority shareholders: eviden from East Asia”,
Policy Research Paper 2088, The World Bank.

370 Reynolds, R.J., Snapp (1986), “The Competitive Effects of Partial Equity Interests and Joint Ventures”,
International Journal of Industrial Organization, 4, 2, 141-153.
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doanh nghiép hoat dong trong cac linh vuc dac thu va cé suc anh hudng rong nhu tai
chinh, vién thong. .. thi hau qua gay ra cho thi truong la khdng nhé. Céac doanh nghiép
nay co thé tao ra su lién két nhom dé duy tri lgi thé canh tranh so véi cac doanh
nghiép khac khdng nam trong nhém mic du chung déu c6 chung thi trudng lién quan.
Pay ciing 14 1i do ma nhém céc doanh nghiép sé hitu chéo c6 phan 1a dbi tuong diéu
chinh cua Luat chdng doc quyén caa Nhat Ban.37t Cac mé hinh phuc tap cua so hiru
chéo c6 phan ma thuong phat sinh gita cac doanh nghiép c6 lién quan trong hé thong
ngudi trong cudc, va d6 dan dén nhom doanh nghiép 16n, ciing c6 thé dan dén hanh
vi thong ddng, ciing chung chinh sach canh tranh.372

Véi mdi quan hé 1au dai gitta doanh nghiép va cac nha cung cép, viéc chia sé
thong tin co thé gitp doanh nghiép dat nhitng loi ich vé chi phi va chat luong san
pham. Tuy nhién, sy gia ting trong tap trung trong ciing mot nganh cdng nghiép lai
c6 thé 1am suy yéu muc do canh tranh tong thé trong thi truong san pham. Cac moi
quan hé phic tap trong mang ludi sé hitu chéo c6 phan thuong c6 xu hudéng ting 1én
boi cac doanh nghiép cé lién quan trong hé théng bén trong, c6 thé dan dén nhiing
hanh vi théng ddng, va ciing ¢6 chung chinh sach canh tranh. “Diéu nay cho thay tinh
hinh quan tri doanh nghiép trong hé thong bén trong can duoc quan tim dac biét dé
cung cb sac canh tranh trén thi truong”.37

Nhat Ban 12 mot vi du dién hinh vé anh huong caa sé hiru chéo c6 phan dén
canh tranh. Viéc nam gitr co phan da che ché cho céc doanh nghiép Nhat Ban khoi
ap lyc thi treong vén.37* Lawrence da dua ra bang chiing cho thay cac c6 phan chéo
keiretsu 1am rao can ddi véi viéc mua lai cia cac doanh nghiép Nhat Ban va can tro
dau tu tryc tiép nuéc ngoai.3’® Cac doanh nghiép cua Keiretsu thudng chi giao dich

vé6i nhau, tham gia vao hoat dong chdng canh tranh bang céch loai trir hanh vi thuong

371 Nguyén Thi Lan Huong (2013), “Diéu chinh phép Iy vé s¢ hitu c6 phan chéo & Nhat Ban”, Tai chinh, (11).
372 OECD (1999), Coporate Governance: Effect on Firm Perfermance and Economic Growth, Paris.

373 OECD (Organisation For Economic Co-operation and Development) (1999), Corporate Governance
Effects on Firm Performance and Economic growth, Paris, 30.

374 Sheard, Paul (1991), “The Economics of Interlocking Shareholding in Japan”, Richerche Economiche, 45,
2-3,421-48.

375 Lawrence, Robert Z (1993), “Japan’s Low Levels of Inward Investment: The Role of Inhibitions on
Acquisitions,” Foreign Direct Investment, Nxb Bai hoc Chicago, 85-107.
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mai v&i bén ngoai.3”® Nghién ctru cho thay chinh dic diém nay cua Keiretsu 1a mot
trong nhirng nguyén nhan tao ra anh hudng tiéu cuc téi can bang thuong mai song
phuong My va Nhat Ban.®”’

Sy ving mat cia mot thi truong hiéu qua dé kiém soat doanh nghiép da can
tré su tham gia cua cac nha dau tw nudc ngoai, ca & khia canh cha dong 1an bi dong.
Vi du, hoat dong sép nhap va mua hoat dong & Nhat Ban thuong khong pho bién. Tai
Prc, cac doanh nghiép ngoai nudc rat khé khan khi mudn mua lai cac doanh nghiép
Puc.378 Hoat dong thau tom hiém khi xay ra vao nhiing nam 1988. 37 Biéu nay du
sau d6 c6 thay d6i, song thi trudng mua ban doanh nghiép van rat nho bé trong su so
sanh véi nhitng quéc gia ma nén kinh té ludn tuan thu nhiing quy tac caa thi trueong,
nhu M§ va Anh.38° Mic du mirc do canh tranh & Nhat dang ting 1én va sy canh tranh
dang lan rong dén cac khu vuc duoc bao vé trude day cua nén kinh té, nhung nén
kinh té cua Nhat van bi can tré boi viéc van tiép tuc bop méo hinh thac canh tranh

trong nhiéu nganh. 38

5.3. Phap luit Viét Nam vé minh bach thong tin trong sé hiru chéo ¢6 phan

5.3.1. Thuc trang phép ludt vé minh bach thong tin trong sé hitu chéo ¢é phan

376 Lawrence, Robert Z (1991), “Efficient or Exclusionist? The Import Behavior of Japanese Corporate
Groups”, Brookings Papers on Economic Activity, 1, 311-30.
377 Fung, K. C (1991), “Characteristics of Japanese Industrial Groups and Their Potential Impact on U.S.-
Japanese Trade,” Empirical Studies of Commercial Policy, Nxb Dai hoc Chicago, 137-64.
378 OECD (Organisation For Economic Co-operation and Development) (1999), Corporate Governance
Effects on Firm Performance and Economic growth, 29.
379 OECD (1999c), Changing Patterns of Industrial Globalisation: Cross-Border Mergers and Acquisition,
DSTI/IND (99)12.
380 OECD (1999c), Changing Patterns of Industrial Globalisation: Cross-Border Mergers and Acquisition,
DSTI/IND (99)12.

OECD (1999b), The OECD Principles of Corporate Governance, C999, 67.
31 Michael E. Porter va Mariko Sakakibara (2004), “Competition in Japan”, Journal of Economic
Perspectives, 18, 27-50.
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Ngay 18-9-2013, tai Luxembourg, dai dién Uy ban Ching khoan Nha nudc
Viét Nam d chinh thuc ky két Phu luc A, Bién ban ghi nhg (MMoU) ciia 10SCO.382
MMoU dugc da sb cac nude thanh vién thdng qua vao thang 5-2002, nham muc tiéu
ting cuong viéc giam sat va hop tac giam sét thi truong, trao doi thdng tin quan Iy
gitra cac co quan quan ly chitng khoan cua cac nudc thanh vién I0SCO.

I0SCO nhin manh tim quan trong cta viéc cong bd thong tin kip thoi déi véi
mot cong ty phat hanh. Nguyén tic 16 ciia Nguyén tic IOSCO dbi véi viée tiét 16 noi
rang: "Can phdi c6 ddy di, chinh xdc va kip thoi tiét 1 két qua tai chinh, rii ro va
cdc thong tin khdc c6 y nghia quyét dinh doi véi cac nha dau tw. 10SCO xem xét tinh
chinh xdc, tinh toan ven va tinh so sanh cia viéc tiét 16 ciia nguoi phat hanh la can
thiét cho duy tri sy tw tin cua nha dau tw va do dé tao dieu kién cho mot quéc té on
dinh hé thong tai chinh" 3%

Viéc gia nhap 10SCO chirng minh su quan tdm caa Viét Nam ddi véi chat
lwgng minh bach théng tin. V& thuc tién, phap luat Viét Nam vé cong bd théng tin
dugc danh gia twong ddi tuong thich voi phép luat cac qubc gia trén thé gidi.

Ddi voi cong ty co phan nodi chung, viéc minh bach thng tin s& duoc thuc hién
thong qua cac quy dinh vé: Cong khai cac loi ich lién quan (Piéu 159 Luat Doanh
nghiép 2014), cong khai thong tin (Piéu 171 Luat Doanh nghiép 2014) va cong b
thong tin (Piéu 108 va Biéu 109 Luat Doanh nghiép 2014).

Thi nhat, vé trach nhiém cong khai céc loi ich lién quan3®:

382 |0SCO la mot t chuc quéc té cua Uy ban Chimng khoéan cac qudc gia, mot trong nhirng hiép hoi nganh
nghé qudc té quan trong cho su hop tac giita cc co quan quan ly thi truong von. OSCO 1a té chire dinh ra cac
tiéu chuan, cac nguyén tac qudc té vé quan ly, van hanh cac TTCK thé gigi. Vai trd va vi tri ciia IOSCO da
dugc Ngan hang Thé giéi (WB), Quy Tién t& Qudc té (IMF), nhom G20... va cac hiép hoi nganh nghé, cac
dién dan quéc té cong nhan. Cho dén nay, IOSCO di phat trién rat manh va bao quat hau hét thi truong von
trén thé gigi.

33 [0SCO (2016), B Nguyén tic cia [0SCO, 2.

384 Piéu 159 Luat Doanh nghiép 2014.
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- Cong ty phai tap hop va cap nhat danh sach nhirng nguoi co lién quan cua
cong ty3®, va cac giao dich twong (tng cua ho véi cong ty;
- Thanh vién Hoi ddng quan tri, Kiém soat vién, Giam dbc hoic Tong giam
dbc va nguoi quan ly khac caa cong ty phai ké khai cac loi ich lién quan caa ho V6i
cong ty, bao gom: (i) Tén, ma sb doanh nghiép, dia chi tru s& chinh, nganh, nghé
kinh doanh caa doanh nghiép ma ho c6 sé hitu phan von gdp hoic c6 phan; ty 16 va
thoi diém so hitu phan vén gop hoic co phan do; (i) Tén, ma sé doanh nghiép, dia
chi try s chinh, nganh, nghé kinh doanh cua doanh nghiép ma nhiing nguai 6 lién
quan caa ho cing s& hiru hoac so hitu riéng phan vén gop hoac co phan trén 10%
von diéu 1é;386

Tha hai, cong ty c6 phan phai céng khai cac thong tin sau:
- Cong ty c6 phan phai giri bao céo tai chinh hang nam di duoc Pai hoi dong
cd dong thong qua dén co quan nha nudc c6 tham quyén theo quy dinh cua luat vé
ké toan va phap luat co lién quan.3®”
- Cong ty cb phan cong b trén trang thong tin dién tir cia minh céc thdng tin
sau day: (i) Diéu Ié cong ty; (ii) So yéu Iy lich, trinh d6 hoc van va kinh nghiém
nghé nghiép cua cac thanh vién Hoi ddng quan tri, Kiém soat vién, Giam dbc hoic

Tong giam doc cong ty; (iii) Bao céo tai chinh hiang nim da dugc Pai hoi dong co

385 Khoan 17 Piéu 4 Luat Doanh nghiép 2014 quy dinh Ngueoi ¢6 lién quan 13 t6 chire, ca nhan c6 quan hé truc
tiép hodc gian tiép v6i doanh nghiép trong cac trudng hop sau diy: a) Cong ty me, ngudi quan 1y cong ty me
va ngudi c6 thim quyén bd nhiém ngudi quan 1y d6 di véi cong ty con trong nhém cong ty; b) Cong ty con
dbi v6i cong ty me trong nhdm cong ty; ¢) Ngudi hodc nhoém nguoi ¢o kha nang chi phdi viéc ra quyét dinh,
hoat dong cua doanh nghi¢p d6 thong qua co quan quéan ly doanh nghiép; d) Nguoi quan ly doanh nghiép; d)
Vo, chéng, cha dé, cha nuoi, me dé, me nudi, con dé, con nudi, anh rudt, chi rudt, em rudt, anh ré, em ré, chi
dau, em dau cua ngudi quan 1y cong ty hodc cua thanh vién, ¢ dong s& hiru phin vén gop hay ¢ phan chi
phdi; e) Ca nhan dugc ty quyén dai dién cho nhitng ngudi, cong ty quy dinh tai cic diém a, b, ¢, d va d khoan
nay; g) Doanh nghiép trong d6 nhiing nguoi, cong ty quy dinh tai cic diém a, b, ¢, d, d, e va h khoan nay c6
s& hitu dén muee chi phdi viée ra quyét dinh cta cac co quan quan 1y & doanh nghiép d6; h) Nhom ngudi thoa
thuan cing phdi hop dé thau tom phan von gop, ¢d phan hodc lgi ich & cong ty hodc dé chi phdi viéc ra quyét
dinh cua cong ty.

386 Khoan 2, Piéu 159 Luat Doanh nghiép 2014.

387 Khoan 1, Piéu 171 Luat Doanh nghiép 2014.
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déng thong qua; (iv) Bao cao danh gia két qua hoat dong hang nam cua Hoi dong
quan tri va Ban kiém soat.388
- Cong ty c6 phan khong phai 1a cong ty niém yét phai thong bao cho Co quan
ding ky kinh doanh noi cong ty ¢6 tru sé chinh chdm nhit 03 ngay sau khi cé théng
tin hodc co thay doi cac thdng tin vé ho, tén, quéc tich, sé ho chiéu, dia chi thuong
trd, sé c6 phan va loai ¢ phan cua c6 dong 1a ca nhan nuéc ngoai; tén, ma sé doanh
nghiép, dia chi tru s& chinh, s6 ¢6 phan va loai ¢6 phan va ho, tén, qudc tich, s6 ho
chiéu, dia chi thuong tra ngudi dai dién theo ty quyén cua cé dong 1a to chirc nudc
ngoai.38°

Thi ba, céng ty c6 phan phai cong bd thong tin dinh Ki trén trang théng tin
dién tir cua cong ty3* nhitng théng tin sau: (i) Thong tin co ban vé cong ty va diéu
1& cong ty; (ii) Muc tiéu tong quat, muc tiéu, chi tiéu cu thé cua ké hoach kinh doanh
hang nam; (iii) Béo cao va tom tat B4o cdo tai chinh hang nim di duoc kiém toan
boi to chuc kiém toan doc lap trong thoi han khong qua 150 ngay, ké tir
ngay két thiic nam tai chinh; Bao céo va tom tat Bao c4o tai chinh gitta nam da duoc
kiém toan boi t6 chirc kiém toan doc 1ap; thoi han cong bd phai truée ngay 31 thang
07 hang nam (gébm Bao c4o tai chinh cua cong ty me va Bao c4o tai chinh hop nhat);
(iv) Bao céo danh gia vé két qua thuc hién ké hoach san xuat kinh doanh hang nim
va 03 ndm gan nhat tinh dén nim béo cao; (v) Bao cdo két qua thuc hién cac nhiém
vu cong ich duoc giao theo ké hoach hodc dau thau (néu c6) va trach nhiém xa hoi
khac; (vi) B&o céo vé thuc trang quan tri, co cau to chirc cong ty. Bao céo nay, theo
quy dinh tai Khoan 2 Diéu 171 Luat Doanh nghiép 2014, phai bao gom céc thdng
tin sau: Thong tin vé co quan dai dién chu sé hiru, nguoi dimg dau va cap pho caa
ngudi ding dau co quan dai dién chi so hitu; Thong tin vé nguoi quan Iy cong ty,
bao gom trinh d6 chuyén mén, kinh nghiém nghé nghiép, cac vi tri quan 1y da nam
giit, cach thire dugc bd nhiém, cong viéc quan 1y dugc giao, mac tién lwong, thudng,

céch thic tra tién luong va céc loi ich khac; nhitng ngudi ¢é lién quan va ich lgi co

388 Khoan 2, Piéu 171 Luat Doanh nghiép 2014.
389 Khoan 3, Piéu 171 Luat Doanh nghiép 2014.
3% Khoan 1, Biéu 108 Luat Doanh nghiép 2014.
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lien quan cua ho véi cdng ty; ban tu kiém diém, danh gia hing nim cua ho trén
cuong vi 1a ngudi quan ly cong ty; Cac quyét dinh cd lién quan cia co quan dai dién
chu s& hitu; cac quyét dinh, nghi quyét ciia Hoi dong thanh vién hoac Chu tich cong
ty: Thong tin vé Ban kiém soat, Kiém soét vién va hoat dong cua ho; Thong tin vé
Pai hoi cdng nhan, vién chic; s luong lao dong binh quan nim va tai thoi diém
bdo cdo, tién lwong va loi ich khac binh quin nim trén ngudi lao dong; Béo
céo két luan cta co quan thanh tra (néu c6) va cac bao céo cua Ban kiém soat, Kiém
soat vién; Théng tin vé cac bén co lién quan caa cong ty, giao dich cua cong ty Véi
bén co lién quan; Cac thong tin khac theo quy dinh cua Diéu ¢ cong ty.

Thi tu, cong ty cd phan phai cong bd thdng tin bat thudng trong cac trudng
hop sau:
- Cong ty phai cong bd trén trang thong tin dién tir va an pham (néu c6) va
niém yét cong khai tai tru s¢ chinh va dia diém kinh doanh ctia cng ty vé céc thong
tin bat thuong trong thoi han 36 gio, ké tir khi xay ra mot trong céc sy Kién sau day:
(i) Tai khoan cua cong ty tai ngan hang bi phong téa hoac dugc phép hoat dong tro
lai sau khi bi phong toa; (i) Tam ngirng mot phan hoic toan bo hoat dong kinh
doanh; bi thu hdi Gidy chiing nhan dang ky doanh nghiép, gidy phép thanh lap hosc
gidy phép thanh lap va hoat dong hoic gidy phép hoat dong hoac giay phép khéac
lién quan dén kinh doanh cuaa cong ty; (iii) Stra ddi, bo sung noi dung Giay ching
nhan ding ky doanh nghiép, gidy phép thanh 1ap va hoat dong, gidy phép hoat dong
hoic bat ky gidy phép, gidy chirng nhan khac c6 lién quan dén hoat dong ciia doanh
nghiép; (iv) Thay doi ngudi quan ly cong ty, gdm thanh vién Hoi dong thanh vién,
Chu tich cong ty, Giam déc, Pho Giam déc hoac Tong giam doc, Pho Tong giam
dbc, Truong Ban kiém soat hodc Kiém soat vién, Ké toan truong, truang phong tai
chinh ké toan; (v) C6 quyét dinh ky luat, khai té, c6 ban an, quyét dinh cia Toa an
d6i voi mot trong sé cac ngudi quan Iy doanh nghiép; (vi) C6 két luan cua co quan
thanh tra hoic ciia co quan quan Iy thué vé viéc vi pham phap luat caa doanh nghiép;
(vii) C6 quyét dinh thay doi to chirc kiém toan doc lap, hoac bi tir chéi kiém toan

bdo céo tai chinh; (viii) C6 quyét dinh, thanh lap, giai thé, hop nhat, sap nhap,
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chuyén dbi cong ty con; quyét dinh dau tu, giam vén hoic thoai vén dau tu tai cac
cong ty khac.3°!

Riéng d6i voi cong ty dai chiing, ngoai cac quy dinh chung vé cdng ty cb
phan duoc quy dinh tai Luat Doanh nghiép 2014, con chiu trach nhiém céng bd
thong tin theo quy dinh caia phap luat vé chirng khoén. Trach nhiém cong bé thdng
tin cua cong ty dai chiing dugc Viét Nam xay dung va hoan thién cung vai qué trinh
hoc hoi kinh nghiém cua cac nuéc trén thé gisi. Cac quy dinh nay cha yéu nam ¢
Thong tu s6 52/2012/TT-BTC ngay 05/4/2012 cia Bo Tai chinh hudng dan vé viéc
cdng b thong tin trén thi truong ching khoan va Théng tu s6 121/2012/TT-BTC
ngay 26/07/2012 quy dinh vé quan tri cdng ty ap dung cho cac cong ty dai ching,
VA sau ndy nam & cac van ban thay thé 1a Nghi dinh s6 71/2017/NB-CP ngay
06/6/2017 huéng dan vé quan trj cong ty ap dung ddi véi cac cong ty dai ching va
Théng tu s 155/2015/TT-BTC ngay 06/10/2015 cua Bo Tai chinh huéng din vé
viéc cdng b thong tin trén thi trudng chirng khodn.

Thie nhdt, quy dinh vé trach nhiém cia cong ty dai chang:

- Tréach nhiém cong bé thong tin:

+ Cong bd cong khai Bao céo tai chinh nim d3 duoc kiém toan, Bio cao thuong
nién, B&o c&o tinh hinh quan tri cong ty, cac tai liéu lién quan dén viéc hop Pai hoi
d6ng c6 dong.32

+ Cong bé thdng tin vé tién do sir dung vén, ly do khi chao ban chiing khoén ra
cong chiing dé huy déng vén cho du an dau tu. Trach nhiém nay duoc thuc hién cho

dén khi giai ngan hét von huy dong duoc tir dot chao ban cb phiéu ra cdng ching.3%

31 pidu 109, Luat Doanh nghiép 2014.

392 Khoan 1, Khoan 2, Khoan 3, Diéu 8, Thong tu s6 155/2015/TT-BTC ngay 06/10/2015 cia Bo Tai chinh
hudéng dan vé viéc cong b thong tin trén thi truong ching khoén.

393 Khoan 4, Diéu 8, Thong tu sé 155/2015/TT-BTC ngay 06/10/2015 cua Bo Tai chinh huéng dan vé viéc
codng b thdng tin trén thi truong chirng khoén.
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+ Cong bd thdng tin bat thudng khi c6 quyét dinh vé viéc thanh 1ap, mua, ban
hoic giai thé doanh nghiép con, dau tu hodc khong con dau tu vao doanh nghiép lién
doanh, lién két.3%

+ Cong bd thong tin bat thuong cac van dé lién quan dén nhan sy, tai chinh, hoat
dong kinh doanh cuia cong ty, dau tu mot phan 16n tai san cia cong ty... Ngoai ra,
cong ty dai chiing phai cdng b day du, chinh xac va kip thoi cac thdng tin khac néu
cac thong tin d6 c6 kha ning anh hudng dén gia ching khoan va anh huéng dén quyét
dinh cua c6 dong va nha dau tu.3%

The# hai, trach nhiém céng bé théng tin cia cé déng:

Cb dong giao dich din dén nim gitr 5% s6 ¢6 phiéu co quyén biéu quyét caa
cong ty hodc c6 cac giao dich dan dén viéc thay doi ty Ié nay phai cong bo thong tin.
Cb d6ng sang 1ap nam giir ¢6 phiéu trong thoi gian bi han ché chuyén nhuong, ¢b
dong noi bo ciing phai tuan tha cac quy dinh vé cong bé thdng tin khi giao dich co
phiéu cuia cong ty.3%

Thar ba, trach nhigm cong khai thong tin cia ngwoi ndi b ciia cong ty dai
ching®¥’, trugc ngay thuc hién giao dich toi thiéu 1a 03 ngay lam viéc, vé viéc dy
kién giao dich ¢ phiéu, quyén mua cé phiéu cua cong ty dai ching, ké ca truong hop

chuyén nhuong khong thdng qua hé thdng giao dich tai S¢ giao dich chimng

3% Khoan 1 Piéu 9, Thong tu s6 155/2015/TT-BTC ngay 06/10/2015 ciia Bo Tai chinh hudng dan vé viéc cong
bé thdng tin trén thi truong ching khoan.

3% Piém b, Khoan 1, Didu 3, Thong tu sé 155/2015/TT-BTC ngay 06/10/2015 cia B Tai chinh huéng dan vé
viéc cong b théng tin trén thi treong chiing khoan.

3% Khoan 1, Diéu 26, Thong tu sé 155/2015/TT-BTC ngay 06/10/2015 cua Bo Tai chinh huéng din vé viéc
cong bé thdng tin trén thi truong ching khoan.

397 Khoan 5, Didu 2, Thong tu s6 155/2015/TT-BTC quy dinh ngudi ndi bo cia cong ty dai ching 1a: (i) Thanh
vién Hoi ddng quan tri; (i) Thanh vién Ban kiém soat, thanh vién Ban kiém toan noi bo; (iii) Giam dbc hoac
Tong Giam dbc, Pho Giam doc hodc Phé Tong giam doc hoac cac chirc danh quan 1y twong duong do Dai hoi
ddng cb dong hodc Hoi ddng quan tri bd nhiém; c& nhan gitr chuc danh quan ly khéc c6 thim quyén nhan danh
cong ty ky két giao dich ciia cong ty theo quy dinh tai Biéu I¢ cong ty; (iv) Giam dbc Tai chinh, Ké toan truong,
Truong phong tai chinh ké toan, nguoi phu trach ké toan; (v) Nguoi dai dién theo phép luat, nguoi dugc ty
quyén cong b thong tin.
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khoén (nhu cac giao dich cho hodc dugc cho, ting hoic duogc ting, thira ké, chuyén
nhuong hodc nhan chuyén nhugng ¢ phiéu, quyén mua cé phiéu).3%

Ngoai quy dinh néu trén, con phai thuc hién trach nhiém trung thuc va tranh
cac xung dot vé& quyen loi cua cac thanh vién Hoi ddng quan tri, Ban kiém soat, Giam
dbc (Tong giam ddc) didu hanh va cac can bo quan 1y khac, cu thé:

- Thanh vién Hoi dong quan tri, thanh vién Ban kiém soat, Giam dbc (Tong
giam dbc) diéu hanh, can bd quan 1y khac va nhimng nguoi lién quan t6i cac thanh
vién nay khong dugc phép sir dung nhiing co hoi kinh doanh c6 thé mang lai loi ich
cho cong ty vi muc dich ca nhan; khong dugc s dung nhirng thong tin ¢c6 dugc nho
chirc vu ctia minh dé tu loi c4 nhan hay dé phuc vu lg1 ich cua td chitrc hodc c4 nhan
khéc.39°

- Thanh vién Hoi dong quan tri khong duoc biéu quyét d6i véi cac giao dich ma
thanh vién d6 hodc ngudi co lién quan dén thanh vién d6 tham gia, bao gom céc giao
dich ma loi ich vat chat hay phi vat chit cua thanh vién Hoi dong quan tri d6 chua
dugc xac dinh. Cac giao dich néu trén phai dugc cong bd trong Bao c4o thuong nién
cua cong ty.400

- Céc thanh vién Hoi ddng quan tri, thanh vién Ban kiém soat, Giam d6c (Tong
giam ddc) diéu hanh, can bo quan 1y khac va nhitng ngudi ¢6 lién quan téi cac thanh
vién néu trén khong duoc sir dung cac thong tin chua dugc phép cong b cua cong ty
hoic tiét 16 cho ngudi khac dé thuc hién cac giao dich c6 lién quan.*ot

DPé dam bao sy minh bach théng tin, Chuan muc ké toan sé 25 "Bao céo tai
chinh hop nhat va ké toan khoan dau tu vao doanh nghiép con", Chuan muc ké toan

s6 07 “Ké toan cac khoan dau tu vao doanh nghiép lién két” (Ban hanh kém theo

3% Piéu 28, Thong tu sb 155/2015/TT-BTC ngay 06/10/2015 cua Bo Tai chinh huéng dan vé viéc cong b
thdng tin trén thi truong ching khoén.

399 Khoan 2, Diéu 24, Nghi dinh s6 71/2017/ND-CP ngay 06/6/2017 ctia Chinh pha hudng dan vé quan tri cong
ty 4p dung ddi véi cong ty dai ching.

400 Khoan 4, Diéu 24, Nghi dinh s 71/2017/ND-CP ngay 06/6/2017 ciia Chinh phu huéng dan vé quan tri cong
ty 4p dung ddi véi cong ty dai chdng.

401 Khoan 5, Didu 25, Nghi dinh s 71/2017/ND-CP ngay 06/6/2017 cua Chinh phii huéng dan vé quan tri céng
ty &p dung ddi voi cong ty dai ching.
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Quyét dinh sb 234/2003/QD-BTC ngay 30/12/2003 cua Bo trueéng Bo Tai chinh viv
ban hanh va cong bb 06 chuan muc ké toan Viét Nam) yéu cau trinh bay cac noi dung
thong tin sau:

- Danh s&ch cac doanh nghiép con va céc doanh nghiép lién két két kém theo
c4c thong tin vé phan s¢ hitu va ty 18 (%) quyén biéu quyét, néu ty 18 nay khac voi
phan s¢ hitu.

- Céc giao dich chu yéu giita cac bén lién quan ciing phai duoc trinh bay trong
b&o céo tai chinh.

- Nhitng moi quan hé giira cac bén lién quan c6 ton tai sy kiém soat déu phai
duoc trinh bay trong b4o céo tai chinh, bat ké Ia cé céac giao dich giita cac bén lién
quan hay khéng.

- Truong hop c6 cac giao dich gitra cac bén lién quan thi doanh nghiép bao cao
can phai trinh bay ban chat cac mdi quan hé caa cac bén lién quan ciing nhu cac loai
giao dich va cac yéu tb cua cac giao dich do.

- Cac Tap doan, Tong cong ty niém yét trén thi trudng ching khoan phai nop
bao cdo tai chinh hop nhat cho Uy ban Ching khoan Nha nuéc va cac So giao dich
chirng khoan.

Ngoai ra, dé dam bao sy minh bach thdng tin, Chuan muc ké toan sb 25 "Bao
c4o tai chinh hop nhat va ké toan khoan dau tu vao doanh nghiép con", Chuan myc
ké toan s6 07 “K¢é toan cac khoan dau tur vao doanh nghiép lién két” (Ban hanh kém
theo Quyét dinh s6 234/2003/QD-BTC ngay 30/12/2003 cua Bo truong Bo Tai
chinh v/v ban hanh va céng bd 06 chuan myc ké toan Viét Nam) yéu cau trinh bay
cac ndi dung théng tin sau:

- Danh séch cac doanh nghiép con va cac doanh nghiép lién két két kém theo
c4c thong tin vé phan so hiru va ty 1& (%) quyén biéu quyét, néu ty 1é nay khac véi
phan s¢ hitu.

- Cac giao dich chu yéu gitra cac bén lién quan ciing phai duoc trinh bay trong

bao cao tai chinh.
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- Nhitng méi quan hé gitta cac bén lién quan cd ton tai sy kiém soat déu phai
duoc trinh bay trong bao céo tai chinh, bat ké 1a c6 cac giao dich giira cac bén lién
quan hay khong.

- Truong hop co6 cac giao dich gitra cac bén lién quan thi doanh nghiép bao
c4o can phai trinh bay ban chat cac méi quan hé cua cac bén lién quan ciing nhu cac
loai giao dich va cac yéu té cua cac giao dich do.

- Céc Tap doan, Tong cdng ty niém yét trén thi trudng ching khoan phai nop
bao céo tai chinh hop nhat cho Uy ban Ching khoan Nha nuéc va cac S¢ giao dich
chirng khoan”.

Quy dinh vé cong b thong tin trén thi trudng chimg khoan Viét Nam va vé
trach nhiém cong khai thong tin ciia doanh nghiép dugc dénh gia 1a twong ddi hoan
thién va day da d6i voi trach nhiém minh bach thong tin ctia cong ty ¢d phan. Tuy
nhién, day 1 nhimg quy dinh vé cong bd thong tin noéi chung, khong quy dinh veé
trach nhiém cong b thong tin trong trudng hop doanh nghiép so hitu chéo c6 phan

1an nhau.

5.3.2. Hoan thién phdp ludt Viét Nam trén co sé lién hé phdp ludt mét sé quoc gia

vé minh bach théng tin trong sé hivu chéo

Phap luat mot s6 qudc gia trén thé gi6i c6 nhimg quy dinh cu thé vé trach
nhiém cong khai thong tin khi doanh nghiép tham gia s hitu chéo ¢6 phan. Tai Nhat
Ban, yéu ciu vé cong bd thong tin khi doanh nghiép tham gia s& hitu chéo c6 phan
duge diéu chinh vé6i phap ludt vé ching khoan va phap luat vé chong doc quyén.
Doanh nghiép phai thuc hi¢n:
(i) Cong bd thong tin bat thudng (theo Luat giao dich chirng khoan sé 25 va Quy

tac ctia Trung tim Giao dich chimg khoan Tokyo)*?;

402 |_yat giao dich ching khoan caa Nhat Ban (SEL) sb 25, ban stra ddi nam 1994.
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(ii)  Théng béo cho doanh nghiép con lai biét vé viéc nay, theo phap luat vé chong
doc quyén).403

Ngoai ra, khi mot doanh nghiép nim giir chéo doanh nghiép con lai, Quy tic tri
doanh nghiép Nhat Ban dit ra nguyén tic 1.6 nhu sau: Khi cac cong ty nim giit cb
phiéu cuia cac cong ty niém yét khac 14 s¢ hitu chéo ¢6 phan, cong ty phai tiét 16 chinh
sach cua ho lién quan dén viéc 1am nay. Hoi ddng quan tri phai kiém tra cac 1y do
Kinh té trung va dai han va trién vong trong tuong lai ctia chinh ¢6 phan chéo trén co
so hang nam, c6 tinh dén ca rui ro lién quan dén viéc hoan tra vén c6 dongva tra
vé. Viéc kiém tra hang nam s& dan dén 16 giai thich chi tiét cuia hoi dong muc tiéu va
ly do dang sau c6 phan chéo. Cac cong ty nén thiét 1ap va cong bd cac tiéu chuan lién
quan dén quyén biéu lién quan dén s hitu chéo ¢6 phan ctia ho.%

Trong quy dinh vé céng bd thong tin, Phép yéu cau phai cong bd thong tin vé
cAu tric s& hiru. Bao cdo thudng nién phai chira dung thdng tin vé: cau tric sé hitu
cua doanh nghiép (bao gom thdng tin vé quyén, nghia vu di kém voi céc loai ¢b
phiéu). Co dong sé hitu truc tiép, co dong so hitu gian tiép phai thong bao cho doanh
nghiép biét vé viéc s& hitu nay. 405

Ngoai ra, doanh nghiép niém yét phai bao céo hang thang theo mau cho co
quan tai chinh Phap (French Autorite des Marches Financiers - AMF) tong s6 quyén
biéu quyét va tong sé c6 phiéu tao nén vén cb phan caa doanh nghiép. Thong tin nay
dong thoi dugc cong bb cong khai va diang tai tai trang thong tin dién tir cia doanh

nghiép.4%®

403 phan 2, Phy luc C, Shearman & Sterling, Institutional Share Holder Services va European corporate
governance institute (2007), Proportionality Between Ownership And Control in EU Listed Companies:
Comparative Legal study, Brussels, (Phan 2, Phu luc C, Legal Study for each Jurisdiction), 371.

404 B Quy tic quan tri doanh nghiép Nhat Ban 2018, khuyén nghi bai S& giao dich Chirng khoan Tokyo.

405 pidu L. 233 — 7 va Diéu L 233 - 12 B9 luat Thuong mai Phap, tai Shearman & Sterling, Institutional Share
Holder Services and European Corporate Governance Institute (2007), Proportionality between Ownership
and Control in EU Listed Companies: Comparative Legal study (Phan 1, Phu luc C: Legal Study for each
Jurisdiction, 273).

4% pigu L. 233 — 8 Bo Luat Thuong mai Phap va Diéu 223 — 16 quy tic cia AMF, tai Shearman & Sterling,
Institutional Share Holder Services and European Corporate Governance Institute (2007), Proportionality
between Ownership and Control in EU Listed Companies: Comparative Legal study (Phan 1, Phu luc C: Legal
Study for each Jurisdiction, 272).
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Ngay ca nhitng qudc gia khéng dién hinh vé s& hitu chéo c6 phan nhu My
cling quy dinh, khi so hitu chéo c6 phan vuot quéa 5% bat ki ¢6 phiéu ¢ quyén biéu
quyét cia mot cong ty dai chdng (du 1a truc tiép hay gian tiép) phai dugc céng bd va
duogc thé hién trong bao céo thudng nién. Thém vao d6, néu cé bt ki thay dbi nao
lién quan dén so hitu chéo cb phan 12 két qua cua su thay d6i vé mdi quan hé so hitu
tir 1% phai duoc cdng bd bai cac doanh nghiép tham gia so hitu chéo ¢ phan.4’
Mit khac, muyc 13 (d) ctia Luat Giao dich Ching khoan doi hoi phai tiét 16 mot s6
yéu cau dbi voi ngudi trong thoi han mudi ngay ké tir ngay ho ¢ dugce trén 5% quyén
s& hitu c6 loi cia mot cong ty dai chiing.*®® Muyc dich cua muc 1a "cung cép thong tin
vé bat ky sy nam giit cd phan nao mang tinh tap trung ", dé “ngay ca mot nha dau tu
tao ra mot su dau tu dang ké nhung thu dong, thuc su chi thuc hién cho dau tu va
khéng vi muc dich c6 duoc su kiém soat, s& phai giai quyét cac yéu cau cua no. %

Nhu vay, c6 thé thiy, phap luat cac qudc gia rat cha trong diéu chinh véan dé

cong bd thong tin khi doanh nghiép nam trong mdi quan hé so hitu chéo cb phan.
Mac du phap luat vé minh bach thong tin cia Viét Nam tuong dbi hoan thién, song
d6i véi cong bd thong tin vé s hitu chéo cb phan, phap luat Viét Nam chua co quy
dinh cu thé. Vi vay, dé dam bao tinh cong bé“mg, phap luat vé cong bd thong tin can
bd sung cac yéu cau cu thé sau:
(i)  B6 sung thanh mot diém, nam trong Khoan 1 Biéu 109 Luat Doanh nghiép
nam 2014 vé yéu cau cong b thong tin bat thuong khi doanh nghiép nam trong méi
quan hé s& hiru chéo ¢ phan, bao gém: thong tin vé s6 ¢6 phan nam giir chéo, muc
dich cua viéc xay dung mdi quan hé s¢ hitu chéo ¢6 phan, cac han ché lién quan dén
s6 lwong c6 phan nam giir chéo.

Hién tai, Piém h, Khoan 1, Diéu 9 Thong tu 115/2015/TT-BTC vé cong bd
thong tin trén thi trudng ching khoan cé quy dinh cong ty dai ching phai cong bd
thong tin bat thuong khi “Quyét dinh tham gia gép von thanh ldp, mua dé ting sé

407 Khoan 2, Biéu 13d Luat chirng khoan My sira d6i, bé sung nim 1996.

408 Macey va Netter (1987), “Regulation 13D and the Regulatory Process”, Washington University Law
Quarterly, 65, 131.

409 Gilson va Black (1995), The Law and Finance of Corporate Acquisitions, Nxb Foundation, My, tai ban lan
thir 2, 898.
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hitu trong mot céng ty dan dén cong ty dé tré thanh cong ty con, cong ty lién doanh,
cong ty lién két hodc ban dé giam so hivu tai cong ty con, cong ty lién doanh, cong ty
lién két dan dén cong ty dé khong con la cong ty con, cong ty lién doanh, cong ty lién
két hodc gidi thé cong ty con, céng ty lién doanh, cong ty lién két; dong, mé chi nhdnh,
nha may, van phong dai dién”. Tuy nhién, quy dinh nay khong dé cap dén viéc mua
¢b phén cua cong ty khac din dén sé hitu chéo, va ciing chi dang ap dung cho riéng
d6i v6i cong ty dai chung. Vi vay, viéc bd sung vao Luat Doanh nghiép nhu trén 13
can thiét.

(i)  B6 sung thanh mot diém, nam trong Khoan 1, Biéu 108 Luat Doanh nghiép
2014 yéu cau cong bd thong tin dinh ky vé tinh trang so hitu chéo caa doanh nghiép,
bao gom: thong tin vé sé co phan nam giir chéo, muc dich cua viéc xay dung mbi
quan hé so hitu chéo cb phan, cac han ché lién quan dén sb luong cd phan nam giir
chéo.

(iii) Diém d, Khoan 1, Piéu 108 Luat Doanh nghiép méi chi quy dinh vé trach
nhiém cong b6 Bao céo tai chinh ciia Doanh nghiép (Bao gom Béo céo tai chinh cua
cdng ty me va Bao céo tai chinh hop nhat). D& nghi b sung vao diém nay noi dung
cdng bd bao gom ca Thuyét minh bao céo tai chinh.*° Hién nay, viéc cong b thuyét
minh bao cdo tai chinh mdi chi dang ap dung riéng cho cong ty dai ching theo quy
dinh tai Piém a, Khoan 1, Piéu 8 ctia Thong tu s6 115/2015/TT-BTC vé cong bd
thong tin trén thi truong chimg khoan, chua dp dung chung ddi véi tat ca cac cong ty
¢b phan.

(iv)  Bao céo thuong nién caa doanh nghiép phai chia dung théng tin vé: cau tric
s& hitu cua doanh nghiép (bao gém thong tin vé quyén, nghia vu di kém véi cac loai
co phiéu). C6 dong so hitu truc tiép, ¢ dong so hiru gian tiép, va nhitng giéi han vé

quyén biéu quyét, quyén chuyén nhugng c6 phan néu c6 theo quy dinh phap luat.

410 Ban thuyét minh B4o céo tai chinh (BCTC) dugc thuc hién bat bugc theo dung quy dinh cua Chuan muyc
ké toan “Trinh bay Bao céo tai chinh”. Pay thyc chét 1a mot ban “giai trinh” cua doanh nghiép, gdm nhiing
thdng tin bo sung véi muc dich 1am rd va chi tiét hon cac thong tin va dir ligu ké toan da bi "bo qua” trong cac
BCTC nhu Bang cén di ké toan va Bao co két qua kinh doanh. Thong qua thuyét minh BCTC, nhiéu nha
dau tu da bat dau tim hiéu sau hon vé cac khoan DTTC (ngén han va dai han), cac khoan vay no dai han...
ctia cac cong ty niém yét.
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Két ludn Chwong 5

1. Viéc quan 1y cia mot cong ty cd phan dugc kiém soat bai cac nha quan 1y,
nhung quyén s& hitu thudc vé cac c¢6 déng. Trong trudng hop ton tai so hitu chéo cb
phan, doanh nghiép c6 thé bi cach 1i khoi thi trudng. Thong tin do doanh nghiép cung
cap co thé khong phan anh chinh xéc tinh trang ctia doanh nghiép.

2. S& hiru chéo cb phan c6 thé gay ra nhitng anh hudng tiéu cyuc lién quan dén
trach nhiém cong bd thong tin. S& hitu chéo ¢6 phan 13 mot co ché tao ra hai 16p thong
tin nhu sau: (i) Lop thong tin thir nhét, 13 thong tin chi trao d6i trong ndi bd doanh
nghiép. Day 1a 16p thong tin ¢ it nhit sy sai léch, dem lai nhiéu co hoi cho cac doanh
nghiép trong nhém sé hiru chéo c6 phan; (ii) Lop thong tin thir hai 1a nhitng thong tin
cong bd ra bén ngoai da duoc 1am sai léch di. Piéu nay anh huong dén tinh can bang
cua thi truong.

3. Quy dinh vé cong b thong tin trén thi trudng ching khoan Viét Nam hién nay
dugc danh gia 13 twong ddi hoan thién va day du ddi vé6i trach nhiém cong bd thong
tin ctia cong ty cd phan. Tuy nhién, day la nhitng quy dinh vé cong bd thong tin noi
chung, khong quy dinh vé trach nhiém coéng bd thong tin trong trudng hop doanh
nghiép so hitu chéo cd phan 13n nhau. Trong khi d6, phéap luit cac quéc gia trén thé
gidi ¢6 nhitng quy dinh réat cu thé vé trach nhiém cong khai thong tin khi ton tai s&
hitu chéo cb phan. Piéu nay gitp cac thanh phan cua thi trudng c6 thém can cir dé
quyét dinh cac giao dich véi cac doanh nghiép tham gia s& hitu chéo c6 phan.

4. Phap luat vé cong bd thong tin can bo sung cac yéu cau cu thé sau:

(i)  Yéu cau cong bd thdng tin bat thuong khi doanh nghiép nam trong méi quan
hé s hitu chéo ¢ phan, bao gébm: théng tin vé sé ¢d phan nam giir chéo, muc dich
cua viéc xay dung mdi quan hé so hitu chéo co phan, cac han ché lién quan dén sb
lugng c6 phan nam gitr chéo, bang cach quy dinh thanh mot diém nam trong khoan 1
Piéu 109 Luat Doanh nghiép 2014.

(i)  Yéucau cdng bd thdng tin dinh ky vé tinh trang sé hitu chéo cua doanh nghiép,
bao gom: thong tin vé sé c6 phan nam giir chéo, muc dich cua viéc xay dung mdi
quan hé so hitu chéo cb phan, cac han ché lién quan dén sb luong c6 phan nam giir

chéo, bang cach quy dinh thanh mét diém nam trong khoan 1 Diéu 108 Luat Doanh
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nghiép 2014, bang cach quy dinh thanh mot diém nam trong khoan 1 Biéu 108 Luat
Doanh nghiép 2014.

(iii)  Bo sung vao Piém d Khoan 1 Piéu 108 Luat Doanh nghiép vé trach nhiém
cdng bd thong tin dbi véi Thuyét minh béo céo tai chinh.

(iv)  Quy dinh Béo cao thuong nién cua doanh nghiép phai chira dung thong tin vé:
c4u trdc so hiru cua doanh nghiép (bao gdm thang tin vé& quyén, nghia vu di kém véi
c4c loai c6 phiéu). Co dong so hitu truc tiép, co dong so hiru gian tiép, va nhitng gidi
han vé quyén biéu quyét, quyén chuyén nhuong c6 phan néu cé theo quy dinh phap

luat.
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KET LUAN

Khi nghién ctru phap luat diéu chinh so hitu chéo ¢ phan, van dé duoc quan
tam 12 ban chat kinh té cua mdi quan hé nay. S& hitu chéo ¢4 phan 1a mét hoat dong
cua doanh nghiép, do d6 né bi anh huong bai ciu trdc s¢ hiru cua nén kinh té noi
chung va cau tric sé hitu cia doanh nghiép néi riéng. Cau tric sé hitu doanh nghiép
trén thé gi6i trong d6i da dang, song dugc phan chia thanh hai nhém khéac nhau.

Trong hé thong s hiru bén ngoai, dién hinh 1a My va Anh, s¢ hitu chu yéu
lién quan dén thé ché nha dau tu, quyén so hitu ca nhan 13 pho bién. Hé thong tai
chinh duya trén thi truong giéng hét nhau gdm My, Canada, Ha Lan, Anh va Uc. Pay
1a nhitng qudc gia néu bat tim quan trong cta thi trudng chimg khoan, thuong xuyén
dién ra cac hoat dong mua ban, sap nhap. Viéc bao vé quyén cia c6 dong dugc day
manh va thi truong chung khodn c6 tinh thanh khoan cao.

Mit khac, hé thong tai chinh dya trén cac ngan hang c6 thé ké dén cac qudc
gia nhu Ptrc, Nhat, Ao, Phap, Y, Indonesia... Pic diém chung cua cac nudc nay la co
ty 18 tin dung/GDP cao, chiém ty trong 10n trong cac cong ty bao hiém cho cac nha
dau tu to chuc cac hoat dong mua ban, sap nhap khong dién ra manh mé. Trong hé
thdng trong nodi bd, quyén s hitu cha yéu thudc vé mot sé nha dau tu kiém soat.

S& hitu chéo ¢ phan dé cap dén co cau so hitu, trong d6 c¢o phiéu ciia hai cong
ty khac nhau 1an luot duoc ndm giit boi nhau. Mot mé hinh don gian nhat cua so hitu
chéo ¢6 phan ¢6 phan 1a doanh nghiép A c6 a% cb phan trong doanh nghiép B, dén
luot nd, doanh nghiép B ¢o b% cd phan trong doanh nghiép A. Tuy nhién, s& hitu
chéo co phan thudng xdy ra trong cac nhdm doanh nghiép, c6 cau tric phic tap hon
va bao gdm nhiéu doanh nghiép. Trong trudng hop c6 hon hai doanh nghiép tham
gia, s& hitu chéo c6 thé dugc goi 1a so hiru vong tron, dé cap dén tinh hudng trong d6
cong ty A s& hitu mot % cd phan trong B, B s¢ hitu C va dén luot nd C so hitu A. Vé
mat ly thuyét, s6 lwong céc doanh nghiép trung gian 1a khdng gidi han.

S& hitu chéo c6 phan dong vai trdo quan trong trong su phét trién ctia mot s6
qudc gia vao nhitng thoi ki nhat dinh (vi du nhu & Nhat Ban va Han Quéc sau chién
tranh thé gi6i 1an tht hai). Piéu nay dugc giai thich vi nhitng vu diém cta s¢ hitu

chéo ¢b phan nhu sau: (i) S6 hitu chéo ¢ phan gitip doanh nghiép giam kha ning bi
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thau tom ngoai ¥ mudn. Vi du dién hinh 12 Nhat Ban. Hau hét c6 phan déu nam trong
tay ctia cic cong ty thanh vién nhom duoc coi 1a hop tac va 6n dinh va khdng mudn
ban c6 phan cho nguoi ngoai; néu cac co dong 1a cac cong ty nudc ngoai thi s& kho
c6 du s6 b phiéu dé gianh quyén kiém soat cac cong ty Nhat Ban. (ii) S& hitu chéo
¢ phan hd tro cac cd dong duy tri vai trd kiém soat ctia ho ma khong nhat thiét so
hitu phan 16n cb phan cia doanh nghiép. Cac cong ty trong co cAu sé hitu chéo cb
phan dugc két ndi boi nhitng lién két chéo nam gitr co phan dé ciing cd sac manh;
(iii) S& hitu chéo co phan c6 thé gidp doanh nghiép gia tiang loi ich, giam chi phi; (iv)
S& hitu chéo cb phan co thé tao ra sy binh 6n trong hoat dong quan tri doanh nghiép.

Mac du vay, s hitu chéo cd phﬁn cling tao ra nhitng tac dong ti€u cuc, cu thé:
(1) Nguén vbn ciia doanh nghiép c6 thé khong dugc phan anh thyc chat. Thong
qua s& hitu chéo cb phan, von ciaa mdi doanh nghiép duoc ting cao, nhung trén thyc
té lai khong c6 ngudn tién nao dugc thém vao, tuc Ia tai san caa doanh nghiép khong
duogc ting 1én cin bang véi von, ddng nghia voi viéc dau tu chéo 1an nhau khéng lam
tang gi tri tai san cua doanh nghiép. Vé ban chat, chi c6 mot dong tién chay giira cac
doanh nghiép, nhung théng qua ban tay ciia mdi doanh nghiép, vén caa mdi doanh
nghiép sé tang 1én twong tng. Hién tuong nay con goi I hién twong vén rdng. Veé
mat s6 sach, tong gia tri ciia cac doanh nghiép cé quan hé dau tu chéo rat 16n, nhung
d6 13 tong gia tri von duoc tao ra tir hoat dong dau tu 1an nhau, dong tién da di vuot
qua gid tri thuc von c6 cia nd. Cung mot khoan gop vén ban dau s& tao ra sy gia ting
vén & ca hai doanh nghiép.
(i)  S& hitu chéo co phan cé thé tao ra nhiing diéu kién cho viéc xAm pham quyén
¢ dong. Viéc ra quyét dinh dau tu cua doanh nghiép cé thé vi mét ly do lién quan
dén cac méi quan hé so hitu chéo c6 phan hodc nham phuc vu cho loi ich cuaa céc
doanh nghiép trong mang luéi chir khdng don thuan 1a vi myc dich loi nhuan cua
cong ty, cua cac co dong. Ngoai ra, cac co dong thiéu sd bi anh hudng v6i nguy co
tir cac giao dich qua cic kénh ngam ctia c6 dong kiém soat dé chuyén giao tai san va
loi nhuén ra khoi ong ty vi loi ich cia nhimg ngudi kiém soat chung.

Viét Nam 1a mot qudc gia ¢ ciu trdc so hiru twong d6i tap trung. Diéu nay

ham y rang s& hitu chéo cb phan co diéu kién ton tai va phat trién trong nén kinh té
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Viét Nam. Mic di vdy, trude ndm 2010, s& hitu chéo ¢6 phan chua duoc quan tam
phét trién, cho dén khi sy an toan cua thi trudng tai chinh duoc dat 18n ban can thi so
hitu chéo c6 phan méi bat ¢iu nhan duoc sy quan tdm. Phap luat Viét Nam vé s hitu
chéo ¢b phan c6 cac dic diém sau:

Thir nhat, phap luat khong cdm sé hitu chéo c¢d phan néi chung, chi cim sé
hitu chéo cb phan trong mét sé trudng hop cu thé.

Thir hai, phap luat cAm sé hitu chéo cd phan gitta doanh nghiép ma doanh
nghiép con, gitra cdc doanh nghiép con cta cung doanh nghiép me. Phap luat khong
diéu chinh cac méi quan hé so hitu chéo gitra cac doanh nghiép trong cac truong hop
con lai.

Trén co s& phan tich quy dinh phap luat Viét Nam hién hanh, tham khéo cac
quy dinh phap luat cia mot sé qudc gia, luan an kién nghi hoan thién phap luat vé s&
hitu chéo c6 phan nhu sau:

(i)  B6 sung khoan 2 Diéu 189 Luat Doanh nghiép quy dinh nhu sau: “Trong
trirong hop khong thugc nhém cong ty me - cdng ty con, néu mét doanh nghiép s¢
hizu truc tiép hodc gian tiép tir 5% co phan cua cong ty 1a ¢é déng cuia n6 tao thanh
s¢- hiru chéo, thi doanh nghiép tqo thanh sé hitu chéo khéng dwoc thuc hién quyén
biéu quyét va quyén huwong cé tire doi Véi sé ¢é phan so hitu chéo .

(i)  Bo sung thanh mot diém nam trong khoan 2 ciia Diéu 136 Luat Doanh nghiép
2014 truong hop tham quyén cia Pai hoi dong ¢6 dong quyét dinh viéc doanh nghiép
tham gia s¢ hitu chéo tir 5% tro Ién;

(iii)  Sira d6i, bo sung Khoan 1 Piéu 129 Luat Doanh nghiép 2014 nhu sau: “Cé
déng biéu quyét phdan doi nghi quyét vé viéc té chirc lai cong ty, phdn déi viéc cong
ty tgo thanh quan hé s¢ hizu chéo véi doanh nghiép khac tir 5% cé phan cuia doanh
nghiép khac, hodc thay doi quyén, nghia vu cia cé déng quy dinh tai Piéu Ié cong ty
c6 quyén yéu cau cong ty mua lai ¢é phan cia minh”.

(iv)  Yéu cau cong bd thdng tin bat thuong khi doanh nghiép nam trong méi quan
hé s hitu chéo ¢ phan, bao gébm: théng tin vé sé ¢d phan nam giir chéo, muc dich

cua viéc xay dung mdi quan hé so hitu chéo ¢ phan, cac han ché lién quan dén sb
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lwong ¢6 phan nam gitt chéo, bang cach quy dinh thanh mot diém nam trong khoan 1
Piéu 109 Luat Doanh nghiép 2014.
(v)  Yéu cau cdng bd thong tin dinh ky vé tinh trang sé hitu chéo cua doanh nghiép,
bao gom: thong tin vé sé c6 phan nam gitr chéo, muc dich cua viéc xay dung mdi
quan hé so hitu chéo cb phan, cac han ché lién quan dén sb luong c6 phan nam gii
chéo, bang cach quy dinh thanh mot diém nam trong khoan 1 Diéu 108 Lu4t Doanh
nghiép 2014, bang cach quy dinh thanh mot diém nam trong khoan 1 Diéu 108 Luat
Doanh nghiép 2014.
(vi)  B6 sung vao Piém d Khoan 1 Piéu 108 Luat Doanh nghiép vé trach nhiém
cong bd thong tin ddi véi Thuyét minh béo céo tai chinh.
(vii)  Quy dinh Bao céo thuong nién cua doanh nghiép phai chira dung thong tin vé:
cau trdc so hiru cia doanh nghiép (bao gdom thong tin vé quyén, nghia vu di kém véi
c4c loai c6 phiéu). Co dong so hitu truc tiép, co dong so hiru gian tiép, va nhiing gidi
han vé quyén biéu quyét, quyén chuyén nhuong c6 phan néu cé theo quy dinh phap
luat.

Nhu vay, Luan an da dat duoc cac két qua nhu sau:
(1) Lu4n an thong nhit ndi ham cua so hitu chéo cb phan, tranh truong hop ton tai
nhiéu cach hiéu khac nhau tai Viét Nam cho cting mot thuat ngir.
(i)  Thu hai, luan 4n phan tich quy dinh phap luat Viét Nam lién quan dén viéc
diéu chinh s& hitu chéo cb phan, chi ra nhirng bat cap can hoan thién.
(iii)  Thu ba, trén co sé tham khdo quy dinh phap luat mot s6 qudc gia, luan an dé

ra cac khuyén nghi hoan thién phép luat Viét Nam vé s& hitu chéo ¢ phan.
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